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1 Introduction

1.1 Overview and Objective

The final frequency migration regulation and plan is the end result of a long process of
analysis and stakeholder consultation that has seen two (2) drafts produced for the
purposes of eliciting comments from stakeholders.

The draft versions had the following features:

They were essentially discussion documents designed to elicit comment.

They contained information regarding the background to the frequency migration plan,
how it was prepared and applicable legislation.

They considered a wide range of bands that could be subject to change and require
migration to ensure as great a degree of equitability as possible.

They presented a view on what could be migrated in order to give the consultation
process some focus.

The final version is much smaller and focuses on the plan that will be implemented
including frequency bands that fall into the following four categories:

The existing broadcast frequencies that are covered in the terrestrial broadcast plan.

The frequency bands that will be subject to migration and for which a Radio Frequency
Spectrum Assignment Plan will be developed.

The frequency bands for which the consultation process determined should be subject
to a feasibility study before deciding to develop a RFSAP that would result in

migration.

Bands for which any decision is postponed, usually until after WRC 15.

Many of the frequency bands that were originally included in the drafts have been
removed as a consequence of the consultation process.

1.2 Electronic Communications Act

Section 34 of the Act deals with the National Radio Frequency Plan and as part of this,
radio frequency migration.

Subsection (2) essentially contains the key statement:

national radio frequency plan developed by the Authority, which must set out the
specific frequency bands designated for use by particular types of services

Referring specifically to matter of migration:

Section 34 (7) (c) (iii), stipulates that the Authority must:
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Co-ordinate a plan for migration of existing users, as applicable, to make
available radio frequency spectrum to satisfy the requirements of
subsection (2) and the objects of this Act and of the related legislation.

Section 34 (16) states that:

The Authority may, where the national radio frequency plan identifies radio
frequency spectrum that is occupied and requires the migration of the users
of such radio frequency spectrum to other radio frequency bands, migrate
the users to such other radio frequency bands in accordance with the
national radio frequency plan, except where such migration involves
governmental entities or organisations, in which case the Authority-

(a) must refer the matter to the Minister; and

(b) may migrate the users after consultation with the Minister

It is clear that ICASA has the obligation and authority to plan and implement the migration
of users, subject to the approval of the Minister with respect to government entities'.

This process is carried out in regard to the regular updating of the National Radio
Frequency Plan.

Section 34 (5) stipulates:

(5) The national radio frequency plan must be updated and amended when
necessary in order to keep the plan current. When updating and amending
this plan due regard must be given to the current and future usage of the
radio frequency spectrum.

1.3 The Regulation

The Frequency Migration Regulation largely elaborates on the application of the Radio
Frequency Assignment Plan in the Radio Frequency Spectrum Regulations) to frequency
migration and is consistent with the Radio Frequency Spectrum Regulations.

I Section 34 (16) of the Act

62 No. 36334 GOVERNMENT GAZETTE, 3 APRIL 2013



Page 9/71

2 Development of the Frequency Migration Plan

2.1 Background

The Independent Communications Authority of South Africa (ICASA) has as its first
Strategic Objective (S01), "Ensuring the provision of broadband services". In order to
achieve this goal, the Authority had to revise the National Radio Frequency Plan and also
implement the National Radio Frequency Migration strategy. To this end, a Council
Committee was constituted.

In order to fulfil the above strategic objective, the Council Committee had to, amongst
other things, consider aligning all frequency migrations identified during the evolution of
the national radio frequency plan as from 1996 to date and also the implementation of the
final acts legislation of the World Radio Conference of 2012 (WRC 2012).

On 17 August 2012, the Authority published the draft Frequency Migration Regulation and
Frequency Migration Plan ("the regulations and plan") for public comment. Ideally the
Authority would have published the draft regulation and plan along with the draft National
Radio Frequency Plan (NRFP); however the NRFP could not be published due to the fact
that the Authority had to await the ITU Regulations Edition 2012 which at the time was
due for publication sometime in November 2012.

The First Draft of the Frequency Migration Regulation and Frequency Migration Plan was
issued for consultation in August 2012. The industry submitted comments and public
hearings were held in November 2012.

After considering the submissions made, the Authority conducted public hearings from 31
October 2012 through to 02 November 2012. Subsequent the public hearings, the
Authority published a revised draft of the regulations and plane having taken into account
the submissions made by the stakeholders for further public comments. In this regard the
Authority received a few supplementary written submissions:

The table below illustrates the time line of documents and conferences that informed the
creation of First Draft of the Draft Frequency Migration Regulation and Frequency
Migration Plan

2 Closing date 08 January 2013
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Figure 1 Time Frame and events informing Frequency Migration Plan

The final ITU Regulations Edition 2012 were published in November 2012, subsequent to
the publication thereof, the Authority published the draft NRFP3 on 21 December 2012 for
public comment.

The Second Draft Frequency Migration Regulation and Frequency Migration Plan have
taken account of the industry submissions insofar as they relate to Frequency Migration.
The second draft also takes cognizance of the draft update of the National Radio
Frequency Plan and both reflected the Final Acts of WRC-12 World Radiocommunication
Conference (Geneva 2012) and the subsequent update of the ITU Radio Regulations of
November 2012.

2.2 International Context

The use of the Radio Frequency Spectrum is fundamentally determined through the ITU
Radio Regulations which are established by treaty and modified by treaty in the form of
the Resolutions of the World Radio Conferences in which South Africa has participated
since 1994. The primary driver for a change in use is a change in allocation stemming
from a World Radio Conference Resolution.

South Africa has to harmonise uses and management of frequency bands with other
countries in Africa and elsewhere in Region 1 on the grounds that this facilitates

3 Closing date 08 February 2013; extended 15 February 2013
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coordination and allows South Africa to benefit from potential economies of scale with
regard to equipment as well being able to capitalize on existing development work.

South Africa has actively participated in the preparation of the SADC Frequency Allocation
Plan (SADC FAP) and to keep the National Radio Frequency Plan as harmonised as
possible with the latest version of the SADC FAP as is necessary to maintain international
co-ordination with neighbouring countries.

2.3 Approach to development of FMP

The Radio Frequency Migration Plan was drawn up using the latest National Radio
Frequency Plan as a baseline.

As a first step, a confirmation is made with regards to the frequency migrations proposed
in SABRE4 (see below) with respect to the following:

Whether the migration as proposed (both from and to other bands) has been carried
out and

If identified service/s continue to occupy the original band, whether these services
should still be migrated or if the migration has now become irrelevant in the present
context. This is carried out by:

Evaluating the current utilization of these bands by the incumbent

Determining whether these bands could be put to better use

In the next step, the proposals in the SADC Frequency Allocation Plan 2010 (SADC FAP
2010) are considered for relevancy in the Republic of South Africa. In terms of relevancy,
points under consideration are:

Whether the bands proposed for alternate use by SADC are being currently utilized
(by whom and to what extent) and

If there is a global trend and perceived economic benefit in migrating the current users
to accommodate new services.

The third step involves looking at the resolutions adopted at the World
Radiocommunication Conference (WRC) 7 and 12 etc., applicable to Region 1 and

determines applicability for South Africa. Similar criteria as used to evaluate SADC
proposals would be applied here.

The fourth step involves identifying South Africa specific migration issues.

In this manner, all matters of significance from global, regional and national context along
with the historical activities around migration are awarded due consideration in drafting the
frequency migration plan.

4 The Revision of South African Frequency Allocation Plans (Band Plans) and Migration Strategies

- Notice 759 of 1997 - which covered 20MHz to 3 GHz (SABRE-1) and 3.4GHz to 3.6 GHz.
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2.4 SABRE 1 and SABRE 2

There were two South African Bands Re-planning Exercises (SABRE) carried out in 1997
and 2001. SABRE 1 has been the most comprehensive spectrum migration exercise to
date.

SABRE I - in 1997 addressing the radio frequency spectrum between 20MHz and 3
GHz, and between 3.4 - 3.6 GHz

SABRE II - in 2001 addressing radio frequency spectrum above 3 GHz with the
exception of those bands already addressed in SABRE I

2.4.1 SABRE 1 - 1997

SABRE 15 was a significant programme to re-plan the radio frequency in line with the ITU
Region 1 frequency allocation plan from 20 MHz to 3GHz and to migrate users that either
did not accord with the existing allocation plan or prevented efficient use of the spectrum.
A prime example of this was the drive to migrate fixed links to over 3 GHz. SABRE 1 was
extended to cover 3.4 - 3.6 GHz

The primary services which were targeted for this exercise were

Fixed links - plan to migrating the fixed links (wherever possible) to higher frequencies
above 3 GHz. The primary rationale was that the frequency below 3 GHz was prime
estate for mobile communications and should be reserved for that purpose

Mobile services in VHF High Band - plan for migrating out existing services such as
paging, alarms, municipal and governmental authorities into bands reserved for their
use and migrate in mobile services into the cleared band

Paging services - consolidate paging services into bands specifically allocated for that
purpose. This would include low power paging, amateur, regional and other paging
system

Alarms - consolidate alarm systems into specific bands

2.4.2 SABRE 2 - 2001

SABRE 26 was a programme to re-plan the radio frequency spectrum from 3GHz to 70
GHz (with the exception of 3.4 - 3.6 GHz which was part of SABRE 1), partly driven by
the need to in-migrate fixed-links from below 3Gz.

5 The Revision of South African Frequency Allocation Plans (Band Plans) and Migration Strategies

- Notice 759 of 1997 - which covered 20MHz to 3 GHz (SABRE-1) and 3.4GHz to 3.6 GHz.

6 Radio frequency spectrum band plan covering the range 3 GHz to 70 GHz - (SABRE-2) Notice
1920 of 2001
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2.4.3 Analysis of SABRE

The analysis conducted shows that the following migration of services out of specified
bands as proposed under SABRE (1 and 2) did not take place.

Table 1 SABRE planned allocations that have not been implemented

Frequency Band

r
Planned allocation under SABRE

53 925--53.225 i Low poyveagtna

(81 -81.625 BTX) Dual frequency alarms/ Mobile

paired with

(86 375 87 MTX),..

141 - 142 None

150.05 - 151 f Wide area paging

(165 55 -167 4875) BTX-DF (165 55- 167 4875 MHz)

paired with MTX- DF(172 05 - 173.9875 MHz)

240 - 246

278 - 286

406.1 - 410

426.1-427.625

427.625 - 430

(454.425 - 460)

paired with

(464 425 -470)

463 - 463.975

876 - 880

925 - 925 4

Current allocation in NRFP 2010

Wireless Microphones (53 -54 MHz)_

Mobile 7 BTX only

Remote controlled industrial

apparatus (should be in the ISM
band)

Wildlife telemetry tracking 148-152
MHz

MTX-DF (165.55 -167` 4875 MHz)

BTX-DF(172.05 - 173.9875 MHz)

DAB International distress (239_MHzi_

FLEX outbou paging services

SF links only

SF Mobile

Fixed links (406.1 - 407.625 MHz)
paired with (416.1 - 417.625 MHz)

Fixed links (407.625 - 410 MHz)
paired with (417.625 -420 MHz",

Public trunking SF links (426.1-430 MHz)

urban-government and public safety SF links (426.1 - 430 MHz) only

rural - SF links

Mobile trunking

MTX (454 425 -460 MHZ)

BTX (464.425 - 470 MHz)_

SF Mobile out of the band

Digital trunking

Two -war paging (FLEX inbound)

Mobtle trunking

BTX (454 425 -460 MHZ)

MTX (464.425 7 470

SF Mobile

Mobile Wireless Access (824 - 849

MHz paired with 869 - 894 MHz} ..

No allocation

1885 - 1980 FPLMTS (satellite) No allocation
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Planned allocation under SABRE Current allocation in NRFP 2010
5 5 55, 5 5 5 5 5 5 5,5 54 50 5 5 5 5. 5 505 5. 5 5 5 .5 6 5 75 5 5 5 5 OYA.,W, 5 A 5 5 5, 75 5 5 5 5 5 5 5 7.5rnrn

1980 - 2010/ 2170 - Mobile - Satellite (earth - to - Fixed links 1980 - 2010 MHz paired I

2200 space 2170 - 2200 MHz

21400-22000 Broadcasting satellite service Fixed links

2.5 National Radio Frequency Plans

After SABRE, there have been two national radio frequency plans, SATFA and the NRFP
2010.

2.5.1 The South African Table of Frequency Allocations 2004

SATFA: The South African Table of Frequency Allocations 20047 consolidated SABRE 1
and SABRE 2 in one plan covering the range 20MHz to 70 GHz.

2.5.2 National Radio Frequency Plan 2010

The National Radio Frequency Plan 20108 updated SATFA 20049 and extended the
frequency range covered (now 9 kHz - 3000 GHz). Its stated aim was to incorporate the
decisions taken by WRC and include updates on the Table of Frequency Allocations
extending up to 3000GHz.

2.5.3 National Radio Frequency Plan 2013

The National Radio Frequency Plan 2013 has updated NRFP 2010 and incorporated the
results of WRC 12.

2.6 SADC Frequency Allocation Plan (FAP)

The SADC Frequency Allocation Plan was drawn up in 2010 and guides the use of
frequency in the SADC countries as spectrum coordination is required between SADC
members. The allocations of the SADC FAP are largely consistent with those for South
Africa and the SADC FAP is used as a reference in the preparation of the FMP.

The South African Table of Frequency Allocations (SATFA) - Notice 1442 of 2004.

8 The National Radio Frequency Plan - Notice 727 of 2010

9 The main reason for the name change is that the term 'National Radio Frequency Plan' is used in

the ECA.
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2.7 ITU World Radio Conference resolutions

The following resolutions from the World Radio Conferences have been taken into
consideration. The primary focus is on WRC12, however 4 resolutions from WRCO7 have
also been analysed.

Table 2 WRC resolutions

Frequency Band 1

WRC , Res. No. : Resolution
_ AV,11:14 _ , ,, - 5.4,65 .5,-.tr-, ....,,rac.us, ,¢zr -..,- 6-6 .,,,,,, nr....., ,26,,,.....0,,,,,,,,,,,,,,Z, ST,' ...'

108 - 117,975 12 413 I Use by aeronautical mobile (R) service without '

; 1 interferin,gwithexisting ARMS systems...

l I
450 - 470 7 224 Frequency bands for the terrestrial component of

International Mobile Telecommunications below 1 GHz

690 - 794 12 i 232 Use of the frequency band 694-790 MHz by the mobile,
except aeronautical mobile, service in Region 1 and
related studies

790 - 862 12 224 Frequency bands for the terrestrial component of
International Mobile Telecommunications below 1 GHz

5

960 -1164 12 417 Use of 960 - 1164 MHz by aeronautical mobile (R)
service meeting standard and recommended practice

12 225 Use of additional frequency bands for the satellite
component of IMT

1518 - 1544

1545 - 1559

1610 - 1626.5

1626.5 - 1645.5

1646.5 - 1660.5

1668 - 1675

2483.5 - 2500

1525 -1559/
1626.5 - 1660 5

1885 - 2025/
2100 -2200

2300 - 2400

7

222 Use of 1525-1559 MHz and 1626.5-1660 5 MHz by the
mobile-satellite service, and procedures to ensure long-

term spectrum access for the aeronautical mobile-
satellite (Rlservice

212 Implementation of International Mobile

Telecommunications in the bands 1885-2025 MHz and

2110-2200 MHz

12 223 Additional frequenctbands identified for IMT

5150 - 5250/ 12

5250 - 5350/
5470 - 5725 J

229 Use of the bands 5150-5250 MHz, 5250-5350 MHz and

5470-5725 MHz by the mobile service for the

implementation of wireless access systems including
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Frequency Band
WRC Res. No. Resolution

cee,,,,a,mxsorzszssor....ss:c69zosw

radio local area networks

' 15400 -15700 7 t 614 Use of the band 15.4-15.7 GHz by the radiolocation
service

22550 - 23150 7 753 I Use of the band 22.55-23.15 GHz by the space
research service
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3 General issues with respect to plan

3.1 Administrative and Constitutional Issues

It was indicated that already determined rights on the spectrum might be altered or
revoked by the Authority and thus having a negative effect on the licensee and its
customers.1° It was further submitted that the envisaged action by the Authority would
result in the violation of section 25 of the Constitution of the Republic of South Africa,
1996 (Constitution); which in effect protects property rights.

It is submitted that the concern is brought forth due to the fact that the draft regulations fail
to provide a guarantee to the effect that the affected users of the radio frequency
spectrum would end up with similar or substantially more spectrum for usage upon
conclusion of the process.

It was further submitted that if users of the radio frequency spectrum end up with less
spectrum compared to what they initially had, then they should be compensated
accordingly. 11

It has been submitted that the regulations do not stipulate the process that will be followed
by the Authority to minimize the costs and disruption of migration and impact to
customers.12

Authority's view

WRC-12 resolved to allocate the frequency band 694-790 MHz in Region 1 to the mobile,
except aeronautical mobile, service on a co-primary basis with other services to which this
band is allocated on a primary basis and to identify it for IMT and that the allocation is
effective immediately after WRC-15, there would therefore be no migration of the use of
the band. It then follows that the issue of deprivation of property and payment of
compensation does not yet arise.

Consequently, the affected licensees are in no way being deprived of the access and use
of the radio frequency spectrum, the allocation is the subject of the next WRC in terms of
Resolution 232 WRC 12. (ITU Radio Regulations Edition of 2012, Volume 3 -Resolutions
- Recommendations, page 191)

With regard to the issue of capacity, the issue has already been dealt with in the Digital
Migration Regulations 2012.

10 Altech, Telkom, etv, MNet

11 Altech, Telkom, etv, NAB, SABC

12 Altech
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With regard to the issue of minimising costs, the Authority intends publishing" a spectrum
plans for each identified band for migration and will detail the implementation process and
aim to reduce the implementation costs. The plan will be finalised in consultation with the
stake holders.

3.2 Workshop

It has been suggested that the Authority must hold a workshop with the aim of assisting
the affected licensees to understand the impact of the regulations. The affected parties
would need to plan well in advance in terms of financial, regulated timelines, subscriber
awareness, new spectrum fees and equipment readiness.14

1. Authority's view

With regard to the issue of workshop, the Authority intends publishing" a spectrum plans
for each identified band for migration and will detail the implementation process and aim
to reduce the implementation costs. The plan will be finalised in consultation with the
stake holders. A workshop may be held should the need arise.

3.3 Commission of a study

It has been submitted that the Authority conduct a study with respect to the expense that
would be incurred by broadcasters migrating STLs from the current band to an envisaged
one. 16

It has also been submitted that the Authority should carry out a feasibility study on the
whole migration plan, which will include a comprehensive cost benefit analysis.17

Authority's view

As already alluded to above, the Authority will publish spectrum plans with the intention to
minimize migration costs, disruption to services, etc. This process will be finalised in
consultation with the stakeholders.

3.4 Interpretation of WRC 12 Resolution

It has been submitted that the Authority's interpretation of Resolution 232 of WRC 12 is
flawed.18

13 Published in the next financial year

14 Cell C

15 Published in the next financial year

16 NAB, eTV

17 Transnet

16 NAB, Sentech, MNet
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Further it has also been submitted that an industry study on the needs of the broadcasters
is currently underway, spearheaded by the Department of Communications. The outcome
of the study should inform policy considerations with respect to the dividend. It has been
argued that it is only after the study is completed and there has been engagement
between ICASA and the Department of communications that migration plan in the band
can commence. 19

Authority's view

WRC-12 resolved to allocate the frequency band 694-790 MHz in Region 1 to the mobile,
except aeronautical mobile, service on a co-primary basis with other services to which this
band is allocated on a primary basis and to identify it for IMT and that the allocation is
effective immediately after WRC-15

3.5 Duration of a Spectrum Licence

It has been submitted that the Authority has erred in stating that a spectrum licence is
valid for one year and also that a spectrum assignment can be revoked at any time. It is
argued that the duration of a spectrum licence is valid for the period of the service licence
taking into account the conferred spectrum rights. 20

Authority's view

The duration of a radio frequency spectrum licence is covered in other regulations.

3.6 Digital Dividend

On 14 December 2011, the Minister of Communications published the "Draft Policy
Directions on Exploiting the Digital Dividend" in Government Gazette No. 34848 (Notice
898 of 2011).

It has been submitted that the publication by the Authority of the second draft Regulations
and Migration Plan, in so far as the digital dividend is concerned, is premature. Matters
concerning the digital dividend can be addressed by the Authority only once the final
Ministerial Policy on Exploiting the Digital Dividend ("the final Ministerial Policy, has been
published. 21

Authority's view

WRC-12 resolved to allocate the frequency band 694-790 MHz in Region 1 to the mobile,
except aeronautical mobile, service on a co-primary basis with other services to which this

19 NAB, MNet

20 Sentech, Telkom

21 eTV
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band is allocated on a primary basis and to identify it for IMT and that the allocation is
effective immediately after WRC-15, there would therefore be no migration of the use of
the band.

3.7 Time Frame for Migration

It has been suggested that the Authority reconsider the time frame of 3 -5 years for
spectrum migration taking into consideration some of the following factors; economic life
span of equipment and application for environmental authorisations (which take about 3 -
4 years).22

Authority's view

It is envisaged that the migration process will' take up to five (5) unless circumstances
dictate otherwise

3.8 Licence Fees during Dual Illumination

Some submissions have indicated that they seek clarity on whether licence fees will be
paid to both the analogue and digital transmission.23

Authority's view

With regard to the issue of licence fees, the Authority intends publishing24 a spectrum
plans for each identified band for migration and will detail the implementation process and
aim to reduce the implementation costs. The plan will be finalised in consultation with the
stake holders.

22 Transnet

" Transnet

24 Published in the next financial year
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4 Outcome of Consultation on Migration Bands

4.1 Process

The consultation process has resulted in the following outcomes:

A Feasibility Study will be carried out or

a Radio Frequency Assignment Plan will be developed or

it will fall under the latest version of the Terrestrial Broadcasting Frequency Plan or

action is deferred to a future date, e.g. after WRC 15 or

no migration.

4.2 Outcome of Consultation on Bands

4.2.1 75.2 - 87.5 MHz

RFSAP to be developed.

4.2.2 138 - 144 MHz

RFSAP to be developed.

4.2.3 150.05 - 153 MHz

RFSAP to be developed.

4.2.4 156.4875 - 156.5625 MHz

RFSAP to be developed.

4.2.5 174 - 223 MHz

Migration is carried out under the Terrestrial Broadcasting Frequency Plan.

4.2.6 223 - 230 MHz

Migration is carried out under the Terrestrial Broadcasting Frequency Plan.

4.2.7 235 - 267 MHz

Migration is carried out under the Terrestrial Broadcasting Frequency Plan.
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4.2.8 335.4 - 387 MHz

Feasibility Study to be carried out.

4.2.9 380 - 400 MHz

RFSAP to be developed.

4.2.10 406.1 - 430 MHz

RFSAP to be developed.

4.2.11 440 - 450 MHz

No Migration at this stage.

4.2.12 450 - 470 MHz

Feasibility Study to be carried out.

4.2.13 470 - 790 MHz

Migration in this band will be as per the Terrestrial Broadcasting Frequency Plan.

4.2.14 790 - 862 MHz

Migration in this band will be as per the Terrestrial Broadcasting Frequency Plan.

4.2.15 862 - 890 MHz

RFSAP to be developed.

4.2.16 890 - 942 MHz

RFSAP to be developed.

4.2.17 942 - 960 MHz

RFSAP to be developed.
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4.2.18 1350 -1375 paired with 1492 -1517 AND 1375 -1400 MHz paired with 1427 -
1452

Feasibility Study after WRC 15 (Migration planning postponed until decision at WRC-15
(enabling harmonization, equipment availability etc.)

4.2.19 1452 - 1492 MHz

Feasibility Study after WRC 15

4.2.20 1518 - 1525 MHz

RFSAP to be developed with consideration to concerns of Inmarsat

4.2.21 1525 - 1559 MHz

No Migration at this stage.

4.2.22 1668 - 1675/ 2483.5 - 2500 MHz

No Migration at this stage.

4.2.23 1880 - 1900 MHz

No Migration at this stage.

4.2.24 1980-2010/ 2170-2200 MHz

No Migration at this stage.

4.2.25 2025 - 2110 paired with 2200 - 2285 MHz

RFSAP to be developed.

4.2.26 2290 - 2300 MHz

RFSAP to be developed.

4.2.27 2300 - 2450 MHz

Feasibility Study to be carried out.

4.2.28 2500 - 2690 MHz

RFSAP to be developed.
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4.2.29 3400 -

RFSAP to be

4.2.30 3600

No Migration

4.2.31 5470

No Migration

4.2.32 5725

No Migration

4.2.33 5850

No Migration

4.2.34 5925

No Migration

3600 MHz

developed.

- 4200 MHz

at this stage.

- 5725 MHz

at this stage.

- 5850 MHz

at this stage.

- 5925 MHz

at this stage.

- 6700 MHz

at this stage.

4.2.35 10700 - 11700 MHz

No Migration at this stage.

4.2.36 12390, 16420 and 154 -15700

No Migration at this stage.

4.2.37 40000 MHz and above

It is planned to carry out studies regarding the use of the high frequency band
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1 International Best Practices

According to some predictions, the Middle East and Africa will have the strongest mobile
data traffic growth of any region at 104 percent Compound Annual Growth Rate25,
indicating strong demands for spectrum, particularly in Africa. The availability of spectrum
in the appropriate bands and amount will be a key success factor for South Africa to
unlock the potential of the digital economy. The Internet economy requires a broad
availability of broadband internet access at affordable rates and this increasingly requires
radio spectrum.

According to Section 34 (16) of the ECA 2005, ICASA is charged with the authority to
"migrate users to such other radio frequency bands in accordance with the national radio
frequency plan". Special procedures apply to radio frequency bands used by

governmental entities or organisations.

In order to develop that frequency migration procedures it helps to look at international
best practices and assess whether valuable conclusions for an appropriate and fitted
approach to the South African situation applies. Therefore, a review will be made of
selected international best practice approaches from which conclusions can be drawn for
South Africa.

1.1 International Best Practice Examples

1.1.1 Background

The seemingly never ending demand of spectrum driven by an ever faster uptake of
mobile data services makes it increasingly necessary to make more and more spectrum
available for 'commercial' (especially mobile) use. According to a recent CISCO study,
Global mobile data traffic will increase 18-fold between 2011 and 2016. Mobile data traffic
will grow at a compound annual growth rate (CAGR) of 78 percent from 2011 to 2016,
reaching 10.8 exabytes per month by 2016.26 These growth rate forecasts are supported
by other studies world-wide.27

25 See Cisco Visual Networking Index: Global Mobile Data Traffic Forecast, 2011-2015, available at

http://vAvw.cisco.comien/USIsolutionsicollateralins341ins525Ins537/ns705/ns827/white paper c11

-520862,pdf

26 See Cisco Visual Networking Index: Global Mobile Data Traffic Forecast, 2011-2015, available at

o.cornlerVUS/so utionsicol ateralins34-11ns525/ns537/ns705/ns827/white paper pi 1

-520862Ddf ; further predictions of the study: Two-thirds of the world's mobile data traffic will be
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This demand for mobile broadband capacity was triggered by the arrival of internet-ready
smartphones and tablets such as Apple's iPhone and iPad and the technological
improvement on wireless capacity management. It has brought a paradigm shift from
voice and text communication services to high data demand services (e.g. Internet, online
games, online music, online video streaming, social networks, cloud applications, Email).
Thus, internationally the topic of allocating spectrum to these users becomes a key
success factor for the economic development of a country.

The topic of spectrum allocation is described by a range of different terminologies: 'Re-
allocation', 're-farming', 'clearing up or freeing up spectrum', 'restacking'. When each term
is used depends on the context and terms can have different meanings in different
contexts and different countries. As a general notion all these activities aim at facilitating
the movement of spectrum to its highest value use for the society.

The term reallocation is often used loosely to describe both the process of changing the
allocation of spectrum bands and making new assignments. The need can arise in several
circumstances, i.e. by a change in the international (ITU) table of frequency allocation
requiring an adaptation of the national frequency plan, by an imbalance in spectrum usage
that requires the reallocation / reassignment of spectrum for higher demand uses, or by
technological advancements that allow a more efficient spectrum use and / or enable to
free up some spectrum for other uses.28

video by 2016. Mobile video will increase 25-fold between 2011 and 2016, accounting for over 70

percent of total mobile data traffic by the end of the forecast period. Mobile-connected tablets will

generate almost as much traffic in 2016 as the entire global mobile network in 2012. The average

smartphone will generate 2.6 GB of traffic per month in 2016, a 17-fold increase over the 2011
average of 150 MB per month. Aggregate smartphone traffic in 2016 will be 50 times greater than it

is today, with a CAGR of 119 percent. The Middle East and Africa will have the strongest mobile

data traffic growth of any region at 104 percent CAGR.

27 The ITU predicts that the total worldwide mobile data traffic would grow from around 450
Petabytes in 2008 to around 1,000 Petabytes in 2015 with a Compound Annual Growth Rate of
12%, see Report ITU-R M.2243, Assessment of the global mobile broadband deployments and

forecasts for International Mobile Telecommunications, available at ITU webpage.

Ericsson predicts Mobile Data Traffic to grow 10-fold by 2016, see

htIvilvvl,wr.eriosson.cornjnev,.esil 561267r ; Nokia Siemens Networks estimates expect
personal data consumption to exceed 1 GB per user per day by 2020. Within a decade we can

expect ten times more mobile broadband users, each using 100 times more data. This translates

into up to about a thousand-fold growth, see hilpitommi,nok iasiemensnetwoo<s,cominews-

ionsib nite-madazine- issue-1 Oil flx-10-x--i 0-the-formula -for- beyond-4acr,./er

28 The term is not used consistently. For a generally accepted definition see ICT Regulatory Toolkit,

2.4.9 available at http.:1/www.: orolendi nd ex.. titrril
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The digitalisation of TV broadcast has made it possible to reduce the amount of spectrum
required to broadcast a TV channel. The newly available spectrum is termed the digital
dividend as digitalisation of TV broadcast makes it possible to reallocate the spectrum for
purposes other than broadcast, particularly for wireless broadband uses. Therefore the
term "digital dividend" is used around the world in the context of using spectrum currently
occupied by analogue TV channels and potentially reallocating it for other uses. The
digital dividend opens up the opportunity to clear a large and contiguous block of
spectrum. The spectrum is located in the ultra-high frequency (UHF) band29 and has
propagation characteristics that make it highly valued for deploying a wide range of mobile
and fixed communications services. 30 It is specifically valuable to bring broadband
services to rural and remote areas at an affordable cost as fewer base stations are
needed to build a network and thus significantly reduce the costs for operators.

Moreover, broadcasters in general usually have a generous amount of assigned MHz in
high value bands that could be used for the wireless data demand of the future. In

principle, there are always two options in order to make the spectrum available for other
uses: Either taking spectrum away due to, for instance, public interest concerns, or,
freeing it up by introducing voluntary systems.

The process of freeing up spectrum frequencies from existing uses and reallocating (or
even reassigning) them for new uses is called re-farming.31 . The principle of re-farming
from the point of view of the regulator is that it serves the public interest when spectrum is
opened up for higher value uses.

Restacking is used in the context of digital TV services when freeing up spectrum for re-
use for mobile broadband when switching from analogue to digital television (digital

29 E.g. usually in the 700 or 800 MHz range. The European digital dividend ranges between 790-

862 MHz, the US digital dividend in the 698-806 MHz, the Australian in the 694-820 MHz and Asia,

Pacific and part of Middle East digital dividend most likely in the 698-806 MHz bands. The UHF
spectrum has been originally assigned under international agreement for analogue television
broadcasting. The ITU World Radiocommunications Conference (WRC-07) devised a new
framework for the UHF spectrum.

30 E.g. fixed wireless broadband services, mobile broadband, mobile communications services,
security and public safety, smart meters, smart grids.

31 Nokia Siemens Networks estimates that refarming all 900 and 1800 MHz bands for mobile
broadband would give a total of 340 MHz of spectrum. With 800 MHz and 2600 MHz allocations,

the total spectrum will be 600 MHz. These spectrum blocks are already available in a few countries

and will be widely available by 2015. The entire spectrum so far available for mobile
communications is more than 1,100 MHz, in addition to a large amount (about 500 MHz) of
unlicensed spectrum at 2.4 GHz and 5 GHz. See http://www,nokiasiemensnetworks.cominews-

events/pu bi icationsiunite-rnagazine-issue-1 011 0,-x-10-the-formu a .for-bevon
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dividend). Digital TV services are moved from the upper end of the UHF television band to
the lower end of the band.

The assignment of reallocated spectrum can be done by the regulatory authority
following one of three approaches:

Administrative approaches where the licensing authority assigning rights on the
basis of a number of criteria (called 'beauty contests').

Market based approaches (particularly auctions) where the licence being
assigned to the highest bidder.

A hybrid approach that combines elements of the two main approaches in such
that the regulatory authority first selects a short-list of bidders based on
administrative criteria and then holds an auction to assign the licence between the
bidders.
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1.1.2 U.S.A.

The Federal Communications Commission (FCC) regulates the use of radio frequency
bands of the electromagnetic spectrum by a spectrum management process called
frequency allocation.

The USA is faced with high spectrum congestion particularly caused in the spectrum
bands assigned to mobile phone uses due to the popularity of smartphones.32 High-speed
wireless data services are expanding at a continually high rate of growth.33 At the same
time, the available spectrum is very limited; according to the FCC there is only 50 MHz in
inventory at the moment.34 As spectrum continues to be a key enabler of future innovative
broadband services35 , it is a major input for providers of broadband service. As the FCC
has only a small fraction of the amount available that will be necessary to match the
growing demand, a more efficient allocation and assignment of spectrum is called for that
will reduce deployment costs, drive investment and benefit consumers through better
performance and lower prices.36 A huge potential lies in the spectrum currently assigned

32 A recent report stated that data more than doubled 4 years in a row, Smartphones generate 24X
data of basic - feature cell phones, Tablets create 5X more traffic than smartphones, see

33

;//vvv,"fi vvn °use ailiVtliPsfrnciositesjostr)incast a.v2tL r.)d.

See, for instance, Spectrum 101 by the CTIA,

h t ): ii :s.c-ti orb,, hxiffSpectri.3in Brochure I 1.00f, also containing the references: Americans

used more than 340 billion MB of wireless data in the first half of 2011. That was a 111 percent

increase from the first half of 2010. According to Cisco Visual Networking Index (Cisco Visual
Networking Index: Global Mobile Data Traffic Forecast, 2011-2015, available at

http://www,dsco.cornienlijS/so utionslcdateraUns34-1,Ths525/ns537;ins705ins827/white paper _01

'df), the monthly mobile data traffic in 2015 in the U.S. will be about 982 billion MB, and
the annual traffic will be nearly 12,000 billion MB.2 That is almost 20 times more than today's data

usage.

34 The FCC says that it currently has only 50 megahertz in inventory, see FCC, National Broadband

Plan, Executive Summary, p. XII.

35 See also examples of the two reallocations of spectrum: 1988 spectrum originally allocated to TV

channels 70-83 was reallocated to build the first cellular networks; 2008 spectrum in the 700 MHz

bands originally allocated to ultra high frequency (UHF) TV bands was reallocated with a 10 years

transition period. FCC, National Broadband Plan, Chapter 5, p. 78.

36 See FCC, National Broadband Plan, Executive Summary, p. XII.
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to the broadcast sector that has almost 300 MHz of spectrum of which a large portion is
unused. Reform of spectrum policies has been felt to be essential.37

Therefore, in 2009, Congress directed the FCC, to develop a National Broadband Plan
(NBP) to ensure every American has "access to broadband capability."38 This plan was
then developed under the auspice of the FCC39 and presented to the public on March 16,
2010.4°

The NBP is a key input for the ongoing rulemaking process at the FCC, in Congress and
across the Executive Branch.

The recommendations on spectrum policy include the following41:

Make 500 megahertz of spectrum newly available for broadband within 10
years, of which 300 megahertz (between 225 MHz and 3.7 GHz) should be made
available for mobile use within five years.

Enable incentives and mechanisms to "repurpose" spectrum to more
flexible uses. Mechanisms include incentive auctions, which allow auction
proceeds to be shared in an equitable manner with current licensees as market
demands change. These would benefit both spectrum holders and the American
public. The public could benefit from additional spectrum for high-demand uses
and from new auction revenues. Incumbents, meanwhile, could recognize a

37 See for instance the paper by Richard Bennett, Spectrum Policy for Innovation, ITIF, September

2011

38 FCC, National Broadband Plan, Executive Summary, p. XI: Congress also required that this plan

include a detailed strategy for achieving affordability and maximizing use of broadband to advance

"consumer welfare, civic participation, public safety and homeland security, community

development, health care delivery, energy independence and efficiency, education, employee
training, private sector investment, entrepreneurial activity, job creation and economic growth, and

other national purposes."

39 The FCC started the process of creating this plan with a Notice of Inquiry in April 2009. Thirty-six

public workshops held at the FCC and streamed online, which drew more than 10,000 in-person or

online attendees, provided the framework for the ideas contained within the plan. These ideas were

then refined based on replies to 31 public notices, which generated some 23,000 comments
totalling about 74,000 pages from more than 700 parties. The FCC also received about 1,100 ex

parte filings totalling some 13,000 pages and nine public hearings were held throughout the country

to further clarify the issues addressed in the plan. See http: / /www.broadband.gov /plan /executive-

summary/ #preface

40 FCC, Connecting America : The National Broadband Plan, available at

http://www. broad band .gov/d own load-plan

41 See for the following: FCC, National Broadband Plan, Executive Summary, p. XII.
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portion of the value of enabling new uses of spectrum. For example, this would
allow the FCC to share auction proceeds with broadcasters who voluntarily agree
to use technology to continue traditional broadcast services with less spectrum.

Ensure greater transparency of spectrum allocation, assignment and use
through an FCC-created spectrum dashboard42 to foster an efficient secondary
market.

Expand opportunities for innovative spectrum access models by creating new
avenues for opportunistic and unlicensed use of spectrum and increasing research
into new spectrum technologies.

Spectrum availability is clearly a key driver for nationwide broadband and subsequent
innovative services and the current spectrum management regime is seen unfit to
meet the future demands. In the U.S.A., the reallocation of spectrum currently used by
licensees is done on a case-by-case basis when specific requests are made for the
spectrum. The disadvantage of the current system is that it is often contentious as
licensees have certain rights and expectations that can make it difficult and time-
consuming for the FCC to reclaim and relicense occupied spectrum for other
purposes. 43 Though the FCC does not explicitly address the issue of whether
licensees have a recognizable positions or expectation of reallocation in case of expiry
of a license or spectrum assignment, it clearly indicates that at least for the case of

42 The FCC has created an online base Spectrum Dashboard that allows in a transparent and easy

way to find out how spectrum is being used, who owns spectrum licenses around the country, and

what spectrum is available in each county. See " ovireforn- Er'n

dasM)oa:d

4'3 See reasoning of the Omnibus Broadband Initiatives (OBI) established as part of the
implementation efforts of the National Broadband Plan, in: SPECTRUM analysis: OPTIONS FOR

BROADCAST SPECTRUM, OBI TECHNICAL PAPER NO. 3, June 2010 (hereinafter OBI
Technical Paper No. 3), p. 24, "Historically, the FCC has approached the allocation of spectrum on

a band-by-band, service-by-service basis, typically in response to specific requests for particular
service allocations or station assignments to meet specified uses. This approach complicates
efforts to respond to changing market needs and the emergence of new technologies. Attempts to

reallocate spectrum under this approach have often been contentious, as licensees possess
certain rights and expectations that can make it difficult, in practice, for the FCC to reclaim and re-

license that spectrum for another purpose. Contentious spectrum proceedings can be time-
consuming, increasing the opportunity cost of delayed reallocation of licenses to other uses. One

way to address this challenge is through voluntary reallocation mechanisms, such as incentive
auctions, which can transform a contentious process into a cooperative one." The FCC Omnibus

Broadband Initiative (OBI) Working Reports Series and Technical Paper Series present analysis
and research by FCC staff members. These papers reflect work performed in support of the
National Broadband Plan and provide context for the Plan.
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withdrawal of spectrum before expiry of the assignment period there are rights and
expectations that cannot be ignored.44 The reason for this is that in general, under the
Takings Clause of the Fifth Amendment45 of the U.S. Constitution, compensation is
required if property is taken away for public uses. At least for the case of non-expiry of
license the application of the clause could be argued.

The expectation of renewal of a (spectrum) license

The radio spectrum is owned by the federal government, some spectrum is used by
the military and other federal agency. The FCC assigns the spectrum for commercial
use. Usually licenses are limited in time, in the USA the usual spectrum license is
issued for 1 0-1 5 years. Though the FCC does not explicitly grant spectrum holders
property rights 46 , and restricts their use of spectrum to certain applications the
argument is often raised, particularly in the context of broadcasting.47 The expectation
of renewal can be based upon the fact that in the past spectrum licenses were never
revoked for other reasons than repeated negligence or wilful misuse.48 It has been
suggested that this has sent a signal to financial markets that a spectrum licensee can

44 See FCC, National Broadband Plan, Chapter 5, p. 81; OBI Technical Paper No. 3, p. 24 for
further reasoning.

45 The clause states: "nor shall private property be taken for public use, without just compensation"

46 The Communications Act of 1934 explicitly denies property rights to license holders and clearly

bans private ownership of radio spectrum: It is the purpose of this chapter, among other things, to

maintain the control of the United States over all the channels of radio transmission; and to provide

the use of such channels, but not the ownership thereof, by persons for limited periods of time,
under licenses granted by Federal authority, and no such licenses shall be construed to create any

such right, beyond the terms, conditions and period of the license. See 47 U.S.C. § 301 (2006). In

the context of broadcasting, the Communications Act remains somewhat open for interpretation as

section 204 implies that licenses will be renewed absent violation of terms.

47 See for instance, J. Armand Musey, Broadcasting Licenses: Ownership Rights and the Spectrum

Rationalization Challenge, 13 Colum. Sci. & Tech. L. Rev. (forthcoming Mar. 2012) (Feb. 29
manuscript at p. 4 et seq.), elaborating in detail on the issue of property rights in spectrum and the

specific case of broadcasting: The uncertainty of broadcasters' property rights clearly complicates

the process of spectrum reallocation, as any compensation for broadcasters potentially increases

the costs for the U.S. government dramatically. The uncertainty surrounding license rights also
impacts the revenue raised for spectrum at future auctions.

48 See Section 312 of the Communications Act 1934, 47 USC 312. See also Richard Bennett,
Spectrum Policy for Innovation, ITIF, September 2011, p. 21.
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de facto be treated as perpetual. However, there is no sound legal basis for these
expectations.49

Clearing up and reusing spectrum

The FCC when asking Congress for special authority to reallocate spectrum in its NBP
does not propose a "one fits all"-solution. In contrast, it points out that for some bands
reallocation may not be an appropriate action, e.g. because there are international
obligations or other constrains. The FCC favours to have the option to choose
between basically three methods5°:

1) Traditional auction is deemed the appropriate and efficient method for the
reallocation of spectrum that the government is able to reclaim.

2) Incentive auctions are favoured if spectrum is needed that is currently occupied
by incumbent licensees.

3) Secondary market approaches are considered useful for some particular bands.

Notably, in the NBP the FCC also proposes to free up a new, contiguous
nationwide band for unlicensed use which represents a departure from the
approach it currently follows. Under the current practice, unlicensed devices can
operate on any spectrum that is not specifically designated as restricted. Moreover,
the burden is on them to ensure that they are not causing any harmful interference and
they must themselves accept harmful interferences caused by operators in other
bands. Under the FCC proposals these unlicensed device uses would be protected
within the special nationwide frequency band assigned to them. The FCC argues that
innovations have been evolved in this area pointing out e.g. garage door openers,
Bluetooth, Wi-Fi, Near-Field communication devices.51

From the three proposed options for making spectrum available to address future
needs, the FCC in the NBP favours incentive mechanisms to reallocate spectrum
currently occupied by incumbent licensees. In Recommendation 5.4 the FCC asks
Congress for the authority to conduct incentive auctions in which incumbent licensees

49 See e.g. Richard Bennett, Spectrum Policy for Innovation, ITIF, September 2011, p. 21, and for

further details on the U.S. situation on property rights J. Armand Musey, Broadcasting Licenses:

Ownership Rights and the Spectrum Rationalization Challenge, 13 Colum. Sci. & Tech. L. Rev.
(forthcoming Mar. 2012) (Feb. 29 manuscript at p. 4 et seq.)

50 FCC, National Broadband Plan, Chapter 5, p. 85.

51 FCC, National Broadband Plan, Chapter 5, p. 95.
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may relinquish rights in spectrum assignments to other parties or to the FCC and
receive a portion of the proceeds realized in the auction in return.52 The FCC argues
that this would be an enhancement of the existing auctioning system but requiring
special authority from Congress as sharing of proceeds between the U.S. Treasury
and the relinquishing incumbent spectrum licensees is not allowed under the current
U.S. law.

Voluntary reallocation of spectrum based on incentive auctions

Instead of forcing incumbents to give up spectrum assigned to them, the FCC opts for
a voluntary, cooperative approach. Though it does not negate its authority to reclaim
and relicense spectrum, it does not favour it because it can be quite time consuming
and incur significant opportunity costs.

Basically the FCC sees three modes to free up spectrum for voluntary
reallocation through incentive auctions. The details are not yet fully developed and
rule-making procedures need to be conducted. The FCC has started to describe some
cornerstones of this voluntary reallocation process in the NBP and supplementary
material:53

Two-step incentive auction: Under this option, the incumbents as spectrum
holders would commit to release spectrum at a given price, which is then
assigned through a conventional auction.

As the first step, incumbent spectrum holders would be given an opportunity to
commit, through a bidding process, the minimum price at which they would
voluntarily return their license to the FCC.54 On the second step, upon the
conclusion of the first step, the FCC would conduct a "repacking analysis"
using a new model described as the Allotment Optimization Model (AOM)55

52 FCC, National Broadband Plan, Chapter 5, p. 81. This authority has now been given to the FCC

by Congress.

53 See FCC, National Broadband Plan, Chapter 5, p. 81 et seq. and for further details and
examples in the case of broadcasting: OBI Technical Paper No. 3, p. 25. As pointed out, these are

not yet finalized and rulemaking procedures have to be conducted.

54 An alternative would be to offer fractional channels by agreeing to share a channel with other

licensees in the same market. For further details for this alternative see OBI Technical Paper No. 3,

p. 25.

55 The Allotment Optimization Model (AOM) is a new methodology that will allow the FCC to
optimize channel assignments for various objectives and to set constraints on those objectives, in a

much faster, more accurate and more user-friendly way than is currently possible. See OBI
Technical Paper No. 3, p. 5, 12 and particularly Appendix C for the technical details.
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currently being developed. The model could determine the minimum cost of
clearing alternative amounts of contiguous (paired) spectrum nationwide. The
FCC could use this information to determine the amount of cleared spectrum
that would be available in the second step. Alternatively, the FCC might design
the second-step auction to permit the amount of spectrum cleared to depend
on both the bid prices for cleared spectrum and the cost of clearing. This
methodology would be spelled out in advance. After the conclusion of the
second auction, the current holder of the spectrum would be compensated as
established in the first step.56

Another alternative is to grant flexible rights: i.e. the FCC could grant
incumbents more flexible rights to use the re-purposed spectrum as long as
they agreed to participate in the auction. Requiring licensees to participate in
the auction as a pre-condition for acquiring enhanced rights forces them to
consider the opportunity cost of holding the repurposed licenses, since in the
auction they will actually observe what other bidders are willing to pay for their
I icenses.57

Exchange or two-sided auction: The FCC under this option would conduct
an exchange to simultaneously clear incumbents and sell cleared spectrum.

This option would combine the separate two-step incentive auction for cleared
spectrum into a single market. In an exchange spectrum sellers would
simultaneously offer spectrum while those seeking cleared spectrum would bid
on `unencumbered' licenses. In contrast to a two-step auction, the amount of
spectrum cleared would be determined simultaneously.58

Overlay auction: Under the overlay auction authority, the FCC auctions
`encumbered' overlay licenses and lets the new overlay licensees negotiate
with incumbents to clear spectrum. Here the FCC would play a more passive
role and auction overlay licenses. It would divide the bands into large,

contiguous blocks and auction all or a portion of those blocks as overlay
licenses with flexible use. It would then be up to the new overlay licensee to
negotiate directly to clear spectrum and pay each other's relocation costs. The
FCC has already used this approach in the past as it does not require
additional authority for it. The disadvantages of this option are that incumbents
might decide not to clear spectrum or it may take a long time to negotiate a
clearing of spectrum. In addition, the proceeds from the overlay option would

56 See OBI Technical Paper No. 3, p. 25.

57 See FCC, National Broadband Plan, Chapter 5, p. 81 et seq., Endnote 38.

58 See OBI Technical Paper No. 3, p. 25.
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be significantly lower than proceeds from an incentive auction as the price paid
might be less due to the uncertainty and timing involved under this option.59

In sum, the FCC favours a market-based approach to spectrum reallocation where
spectrum is not taken away by governmental authority but via a voluntary, incentive
based approach. It is ground on the strong belief that the market will solve the
issues.69

Voluntary reallocation of current broadcast spectrum based on incentive
auctions

A characteristic of radio frequency spectrum in the U.S.A. is that a large amount of
spectrum is currently held by broadcasters. This spectrum could be used for mobile
broadband or data services. To a large degree that spectrum is used very inefficiently
as not even 20% of the 294 MHz currently allocated to broadcast television is actually
used.61 Broadcasters simply hold on to it. In addition, 90% of U.S. households get their
TV broadcast not via spectrum but other means like cable, satellite or Internet-based
services.62 The question arises as to how to utilize that spectrum, either to incentivise
broadcasters to give it up for reallocation, or take it away due to non-use. In the case
of spectrum currently held by broadcasters the USA faces a lock-in situation:
Broadcasters cannot take advantage of it for other then TV services as it has been
assigned to them for this purpose only. And the FCC may not take it away as they
claim to have property rights to it or at least some expectations. Even if this is not the

59 See OBI Technical Paper No. 3, p. 25. See also See FCC, National Broadband Plan, Chapter 5,

p. 82.

69 Historically, the USA moved from a strict command and control approach to a more market
based approach to spectrum management. For an overview on the development, see Jeffrey A.
Eisenach, Spectrum Reallocation and the National Broadband Plan, 88 FEDERAL

COMMUNICATIONS LAW JOURNAL, Vol. 64. (available at

http://www.law.indiana.eduifc1j/pubs/v64/no1No1.64-1_2011-Dec_Art.-03_Eisenach.pdf)

61 See J. Armand Musey, Broadcasting Licenses: Ownership Rights and the Spectrum
Rationalization Challenge, 13 Co lum. Sci. & Tech. L. Rev. (forthcoming Mar. 2012) (Feb. 29
manuscript at p. 2 with further references)

62 See J. Armand Musey, Broadcasting Licenses: Ownership Rights and the Spectrum
Rationalization Challenge, 13 Colum. Sci. & Tech. L. Rev. (forthcoming Mar. 2012) (Feb. 29
manuscript at p. 3 with further references); see also Richard Bennett, Spectrum Policy for
Innovation, ITIF, September 2011, p. 18.
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case a long legal battle in court can be expected.63 Therefore FCC could now make
that spectrum available by either giving broadcaster the right to use the spectrum i.e.
for mobile data services or 're-designating' the spectrum to make it accessible for
trading. Or it could take the spectrum away due to it not being used. The FCC favours

63 For a good line of argument: See J. Armand Musey, Broadcasting Licenses: Ownership Rights

and the Spectrum Rationalization Challenge, 13 Colum. Sci. & Tech. L. Rev. (forthcoming Mar.

2012) (Feb. 29 manuscript at p. IV), basically stating that though from a legal point of view there
are no property rights in spectrum, due process rights allow broadcasters to significantly delay the

reallocation process, putting it under legal risks: Courts are unlikely to find that the television
broadcasters have property rights to the spectrum they use, even for the currently-licensed lower-

value television broadcast use. The FCC grants spectrum licenses to companies for periods of
limited duration, usually 5-15 years, with some expectation of renewal, assuming the license holder

complies with the terms of the license. The Communications Act of 1934 is clear that spectrum
licenses do not confer permanent property rights. Over time, however, the broadcasters' renewal

expectations have become stronger due to FCC actions, judicial precedents, and regulatory
changes. Broadcasters and their investors have taken significant actions based on the assumption

that the licenses will be renewed, including making large investments in their broadcast businesses

and regularly selling licenses to third parties for considerable amounts. Nevertheless, broadcasters

are ultimately unlikely to be able to assert legally protected property interests in their licenses.
Supreme Court precedent dealing with regulatory changes and an analogous line of cases dealing

with grazing permits demonstrate that any broadcaster's claims for property rights are weak. The

broadcasters' strongest argument would be one of promissory estoppel, based on their recent
investment in digital transmission equipment as part of the digital television conversion in 2009 and

the license renewal expectations that were written into the 1996 Amendment to the Telecom Act.

However, even these arguments would likely fall short under prevailing law. Despite their weak
property rights claim, the broadcasters have significant due process rights that could make the
government's reacquisition and reallocation of their spectrum highly expensive and time
consuming. Absent the recent legislation authorizing incentive auctions to reallocate broadcast
spectrum, the FCC would not only have had to engage in a rulemaking process, but also may have

had to hold individual adjudications for each license it seeks to revoke or deny renewal. In addition,

each television broadcaster that receives an unfavourable decision will have the option of seeking

judicial review. These procedures would significantly drain government resources and

tremendously delay the spectrum reallocation process. In recognition of broadcasters' vast political

power and the government's desire to avoid protracted litigation and maximize revenue from
upcoming spectrum auctions, the government's more practical and expedient option was to agree

to not contest the existence of the broadcasters' property rights. Rather, the government shifted the

debate from whether broadcasters possess property rights in the spectrum, to the type and amount

of compensation to be awarded to the broadcasters. This may have been the most efficient way to

clear the spectrum and maximize the value of future spectrum auctions while satisfying the
interests of the broadcasters, the U.S. Treasury, and society as a whole.
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the incentive auction option where the incumbent licensees agree to relinquish their
licenses in return for receiving revenues generated by an auction.

Though under the incentive auction mechanism, not all funds will go to the U.S.
Treasury department; the FCC believes that incentive auctions still have a net-positive
revenue impact for a variety of reasons: accelerated clearing, more certainty about
costs, and the ability to auction adjacent spectrum that, due to technical rules, is not
currently licensed.64

Clearly the idea is that incumbents are encouraged to cash-in on the value of their
unused spectrum by participating in these voluntary market based mechanisms.

The authority to carry out incentive auction authority was given to the FCC in February
2012 by Congress after passing appropriate legislation.

The attractiveness of the incentive auction approach is that is based on voluntariness
and the movement of user to other frequencies does not require an intensive
regulatory process. However, one has to note that the USA is a highly competitive
market with many players competing for the customers.

Spectrum for Government Services°

Governmental authorities use a large amount of spectrum in the USA. It therefore is a
valuable resource of which some could be freed-up and designated for non-
governmental uses. In December 2004 the Commercial Spectrum Enhancement Act
(CSEA) 66 was signed into law in order to provide a legal basis for reallocating
spectrum used by federal authorities. It created the Spectrum Relocation Fund (SRF)
to provide a centralized and streamlined funding mechanism through which Federal
agencies can recover the costs associated with relocating their radio communications
systems from certain spectrum bands, which were authorized to be auctioned for
commercial purposes. The CSEA appropriated such sums as are required for

64 See FCC, National Broadband Plan, Chapter 5, p. 82.

65 In the U.S.A. spectrum for federal governmental use is not managed by the FCC. The National

Telecommunications and Information Administration (NTIA) is an executive branch within the
Department of Commerce and manages the Federal government's use of spectrum, ensuring that

America's domestic and international spectrum needs are met while making efficient use of this

limited resource. For further details see ht!r!le-,..LdoacyNical:ego:-y! ,,,--:-.1Tum-rnanagerneni: and

htto://ntia.doc.covia.bou t

66 See Commercial Spectrum Enhancement Act (CSEA), Pub. L. No. 108-494, 118 Stat. 3986, Title

II (2004)
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relocation costs, which are financed by auction proceeds.67 The FCC proposes to
expand the CSEA as it has proven successful and further spectrum may get available
for non-federal use. 68 Clearly, federal agencies are compensated for the cost of
relocating.

In a recent study presented by non-telecommunications providers including Google,
Microsoft and venture capitalists to the President's Council of Advisors on Science and
Technology (PCAST) in May 2012 the idea of a Federal Spectrum Access Regime
was promoted. The authors claim that because of the cost of clearing and reallocating
Federal Spectrum any federal band that needs to be cleared would not have a high
commercial value.69 Instead they assert that federal spectrum can be more efficiently
used by sharing models implementing new computer-based technologies that allow
the renting or leasing of spectrum for periods of time as short as seconds. Whether
this idea will find the broad support of the Government / FCC and the industry remains
to be seen. It also has to be evaluated whether this is a general solution approach or
whether it may be used to "bridge" gaps in spectrum for a limited period of time.
Nevertheless it presents an interesting idea of the Government renting or leasing
spectrum instead of reallocating it which should be considered.

67 See Commercial Spectrum Enhancement Act, Report to Congress on Agency Plans for
Spectrum Relocation Funds, 16 February 2007, p. 3.

68 See FCC, National Broadband Plan, Chapter 5, p. 82, citing different examples where
governmental spectrum has been successfully made available for commercial use. The final report

is expected to be published in June 2012.

69 See http twww lei te h Ouse. goy a Pfau Itif Pitesiosti may
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1.1.3 Hong Kong

Hong Kong's spectrum policy framework was promulgated in 2007 after a three month
public consultation conducted by the Commerce, Industry and Technology Bureau.7° It is
administered by the Office of the Communications Authority (OFCA)71 (which will be
termed 'Authority' in this section).

Right to vary or withdraw frequencies assigned to a licensee before the expiry

In the consultation process a major point of discussion was whether or not the
spectrum regulator has the right to vary or withdraw frequencies assigned to a
licensee before their expiry.

The Authority decided that it in general has the statutory power to vary or withdraw
any spectrum assigned as long as it gives reasonable notice.72

It goes a step further and expands this power to vary or withdraw spectrum regardless
of whether the assignment expired or not. However, before expiry it only exercises
the power in exceptional circumstances.73 These exceptional circumstances can be
summarized as follows:

7° For details see: http://wvvw.cedb.gov.hk/ctb/eng/telecom/topical_b.htm

71 Note: With effect from 1 April 2012, all duties and powers of the Telecommunications Authority

(TA) are conferred on the Communications Authority (CA), and all duties and powers of the Office

of the Telecommunications Authority (OFTA) are conferred on the Office of the Communications
Authority (OFCA), the executive arm of the CA. Thus, in quotes references to TA and OFTA shall

be construed as CA and OFCA respectively. For further information see

http://www.ofca.gov.h k/en/h om e/ind ex. html .

72 Radio Spectrum Policy Framework (April 2007), Annex A, File Ref: CTB (CR) 7/4/16(06),
LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM POLICY FRAMEWORK - OUTCOME

OF CONSULTATION, Sec. 4.1.: "TA is empowered to vary or withdraw any spectrum assigned by

reasonable notice under sections 32H (3) and (4) of the TO."

73 Radio Spectrum Policy Framework (April 2007), Annex A, File Ref: CTB(CR) 7/4/16(06),
LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM POLICY FRAMEWORK - OUTCOME

OF CONSULTATION, Sec. 4.1.: "Without affecting the generality of the powers which TA has, the

policy inclination is that the said statutory power will be exercised only in exceptional circumstances

before the expiry of a spectrum assignment under the TO, including where the public interest or

international obligations of the Government so require, there is a serious breach of spectrum
assignment conditions or serious interference between legitimate spectrum users has to be
resolved or minimized."
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public interest concerns or

international obligations

serious breach of spectrum assignment conditions

serious interferences

Some of the exceptions were heavily contested as they were criticized as being too
vague; instead, an exhaustive list triggering the circumstances was requested by some
submissions.74 However, the Authority stated that it does not consider it possible to list
out all triggering circumstances exhaustively."

Others asserted that in the case of withdrawal of an assignment before expiry would
require compensation", but the Authority negates that request pointing out that there
is no legal basis for that and the relevant section of the law prohibits refunding in case
of varying or withdrawal!'

In the opinion of CA, neither the licensee nor the spectrum assignee can reasonably
expect that its rights are renewed:

"4.2 There is no legitimate expectation that there will be any right of renewal or
right of first refusal of any licence or spectrum assignment upon the expiry of a
licence or spectrum assignment under the TO. The decision whether a new

74 See File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK- OUTCOME OF CONSULTATION, Sec. 12.

75 See File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK- OUTCOME OF CONSULTATION, Sec. 13.

76 See File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK - OUTCOME OF CONSULTATION, Sec. 12: "Some existing spectrum
users also raise the issue of compensation should the assignment be withdrawn before expiry."

77 See File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK - OUTCOME OF CONSULTATION, Sec. 14: "14. Aside from the fact that

the TO is silent on the issue of compensation, section 34(5) provides that no part of any fee or sum

paid, including any spectrum utilisation fees paid pursuant to section 321 of the TO, shall be
refunded in the event of any cancellation, withdrawal or suspension of any licence etc.

Furthermore, for all telecommunications licensees which are subject to the powers of the TA to
vary or withdraw any of the assigned spectrum by reasonable notice under sections 32H(3) and (4)

of the TO, the holders of such licences cannot claim any compensation or other remedies pursuant

to the Basic Law against the Government or the TA for any variation or withdrawal of frequencies

which they have been using, whether the variation or withdrawal is intended to take place before or

upon the expiry of their licences and irrespective of the reason for the variation or withdrawal,
provided that the notice to be given by the TA under section 32H(4) of the TO is reasonable in the

circumstances of each case."
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spectrum assignment, with the same or varied radio frequencies, should be given
to the spectrum assignee would be made and notified to the spectrum assignee
within a reasonable time before the expiry of its spectrum assignment or after
receipt of its application by TA as it is applicable in the circumstances, after taking
into account the spectrum policy objectives [...] as well as all other relevant factors,
including but not limited to any other public interest considerations."78

As can be expected, most existing spectrum assignees (including fixed carriers,
mobile carriers, satellite operators and a TV broadcaster) disagreed with that view.
They argued that the longer the period of assignment, the greater the expectation for
renewal upon expiry. They also claimed that the proposal departs from international
best practice and could undermine the incentives of investors to invest after the initial
licence period. One assignee argued that if spectrum was fully liberalised, the market
would lead the assignee to dynamically reallocate spectrum to an alternative, more
economically efficient, use, without involving the regulatory authority in another re-
allocation or re-assignment exercise. Some suggested that the circumstances where
spectrum assignment is not renewed should be limited to exceptional circumstances
and prescribed explicitly, similar to withdrawal of assignment before expiry.79

None of these arguments were accepted by the Authority. Without explicitly stating,
the reasoning thus puts emphasis on the argument that an expiry date is a clear sign
that there can be an end to an assignment and thus an expectation that the license or
spectrum assignment gets renewed automatically cannot reasonably be established.80

78 Radio Spectrum Policy Framework (April 2007), Annex A, File Ref: CTB (CR) 7/4/16(06),
LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM POLICY FRAMEWORK - OUTCOME

OF CONSULTATION, Sec. 4.2.

79 See File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK - OUTCOME OF CONSULTATION, Sec. 16.

80 See File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK - OUTCOME OF CONSULTATION, Sec. 17. The CA though in general

accepting the argument that the value of the spectrum would be negatively affected and the
effectiveness of spectrum trading might be hampered, it did not follow it: We accept that the

absence of automatic right of renewal may affect the value of spectrum when auctioned, and
potentially hamper the effectiveness of spectrum trading and spectrum liberalisation as possible

market tools. Once spectrum trading and/or spectrum liberalisation is implemented, the issue of

spectrum rights at the end of a spectrum assignment should be revisited." And Sec. 22: "On
spectrum already assigned with an expiry date, since there should be no legitimate expectation of

renewal upon expiry [...] TA should be able to consider their future use after expiry and include
them in the spectrum release plans, if appropriate."
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As far as the issue of the reasonableness of the notice period is concerned, the
Authority proposes to give a minimum notice period for the exceptional case of a
variation or withdrawal before the natural end of the assignment term of the license or
spectrum. The duration of that notice period may vary depending on the types of
the spectrum assignment and its linkage to a service license.

When determining the appropriate minimum notice periods the Authority will take into
consideration:

the economic life of the equipment installed,

the timeframe to migrate existing customers and

the duration of the spectrum assignments.

The minimum notice periods should then be published by the Authority for public
information and conveyed to the affected party where practical.81

In the case of a carrier license for the provision of mobile or wireless services,
the Authority considers a notice period of no less than three years before the
variation or withdrawal sufficient.82 This notice period is in line with the time horizon
for the proposed spectrum release plan.83

81 See File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK- OUTCOME OF CONSULTATION, Sec. 15.

82 Radio Spectrum Policy Framework (April 2007), Annex A, File Ref: CTB (CR) 7/4/16(06),
LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM POLICY FRAMEWORK - OUTCOME

OF CONSULTATION, Sec. 4.3: "4.3 If a spectrum assignment is to be varied or withdrawn before

the assignment expires, the spectrum assignee to be affected will be notified before the variation or

withdrawal is to take place in accordance with sections 32H (3) and (4) of the TO. For this purpose,

the TA may state minimum notice periods for different types of spectrum assignments. In the case

of spectrum assignment to a carrier licensee for the provision of mobile or wireless carrier services,

a notice period of not less than three years before the date of variation or withdrawal would be
given insofar as it is practicable in the circumstances. If a spectrum assignment is to be renewed

with different radio frequencies assigned, or not renewed upon the expiry of an assignment,
notification would be given as mentioned in paragraph 4.2 above. If the circumstances permit, the

minimum notice periods to be stated by TA would also apply in relation to these changes or non-
renewal."

83 See File Ref: CTB(CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK - OUTCOME OF CONSULTATION, Sec. 15, citing its handling of
migration periods given to the two mobile carrier licensees when their second-generation (2G)
mobile carrier licenses were not renewed in 2005.
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With this ruling, the Authority decided on a notice period that is clearly shorter than the
notice period of five years that many submissions were asking for!a`

Looking at the application of these rules to actual cases, it has to be pointed out that
the Authority has never withdrawn spectrum where a long duration carriers license
was concerned and only very rarely in short term duration assignments spectrum in
order to make available spectrum for other uses.

Spectrum Re-farming

For the case of re-farming of spectrum, the Authority requires an impact assessment
which has to include the option of "do nothing" before taking away spectrum. A notice
period depending on the type of spectrum is also required.85

Spectrum for Government Services

As far as spectrum for governmental or public services is concerned, the Authority
deviates from the market-based approach and manages it administratively under the
command and control approach subject to triennial review.88

84 See File Ref: CTB(CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM

POLICY FRAMEWORK - OUTCOME OF CONSULTATION, Sec. 12.: "On the appropriate notice

period to be given to the affected parties in such a case, a couple of submissions suggest five
years for spectrum assignment for carrier licenses."

85 Radio Spectrum Policy Framework (April 2007), Annex A, File Ref: CTB (CR) 7/4/16(06),
LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM POLICY FRAMEWORK - OUTCOME

OF CONSULTATION, Sec. 4.4.: "4.4 Before the conduct of a spectrum refarming exercise, an
appraisal of the impacts of different options, including an option of "do nothing", will be undertaken

by TA before a decision is taken. The same minimum notice periods described in paragraph 4.3

above will be given to the affected spectrum assignees insofar as it is practicable in the

circumstances." See also File Ref: CTB (CR) 7/4/16(06), LEGISLATIVE COUNCIL BRIEF,
PROPOSED SPECTRUM POLICY FRAMEWORK- OUTCOME OF CONSULTATION, Sec. 18.

86 Cf. Radio Spectrum Policy Framework (April 2007), Annex A, File Ref: CTB (CR) 7/4/16(06),

LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM POLICY FRAMEWORK - OUTCOME

OF CONSULTATION, Sec. 6: "Spectrum to be used by or on behalf of government will continue to

be managed administratively. The market-based approach will not be applied. 6.2 The efficiency of

the use of those spectrum will be reviewed by TA every three years. "; see also File Ref: CTB (CR)

7/4/16(06), LEGISLATIVE COUNCIL BRIEF, PROPOSED SPECTRUM POLICY FRAMEWORK -

OUTCOME OF CONSULTATION, Sec. 17: "all spectrum for providing government services should

continue to be subject to the command and control approach but be subject to regular

administrative review by the TA."
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1.1.4 Australia

The Australian Communications and Media Authority (ACMA) is responsible for managing
the radiofrequency spectrum in accordance with section 9 of the Australian
Communications and Media Authority Act 2005 (the ACMA Act) and the
Radiocommunications Act 1992 (the Act). It administers the Australian Radiofrequency
Spectrum Plan (spectrum plan) as the highest-level spectrum planning document in
Australia. It divides the Australian radiofrequency spectrum into a number of frequency
bands and specifies the general purpose for which each band may be used.87

No automatic renewal after expiry of licence period

Section 65(3) of the Australian Radiocommunications Act stipulates that a spectrum
license may be issued for any period of up to 15 years. The usual spectrum license
has a 15-year duration period88 and will expire at the end of this period.89 As a general
rule there is no automatic right of renewal under the Act. However, the Act contains
certain provisions for cases when a re-issuance of the spectrum license is in the public
interest.90

Many of the current spectrum licenses are close to their expiry period. Most of them
expire during 2012-2016 and respective spectrum has to be allocated, converted,
reissued and reallocated.91

To prepare for the time after expiry of the current spectrum allocations, the ACMA is
currently undergoing a range of activities, including preparation for consultation
processes92 to address the issues associated with the expiry of spectrum licenses.93

87 See ACMA, Five-year spectrum outlook 2012-2016, The ACMA's spectrum demand analysis
and indicative work programs for the next five years, MAY 2012 (hereinafter referred to as ACMA

Five-year spectrum outlook), p. 14.

88 Most spectrum licenses have 15 years duration period. A few have 10 years as they were issued

under the old Radiocommunications Act 1992. See Spectrum reallocation in the 700 MHz digital
dividend band, discussion paper, October 2010, p.34

89 details of expiring licenses, see

htto://www ac rn a..q ov.a u/VVEBjSTAN DA' see also

ttp://www,c.ibcde.gov,au/radio/radiafreauency spectrurnisDectrunilicences. the first of the

spectrum licenses will expire in 2013, the remainder by 2017.

90 See Radiocommunications Act, Sections 80 et seq.

91 See ACMA, Five-year spectrum outlook 2012-2016, p 32.

For an overview on the
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Two options are available under the Australian Radiocommunications Act for handling
spectrum licenses upon expiry:

Option 1: Undertake a re-allocation process according to Section 60 of the Act, thus
applying a price-based allocation process 94 Part 3.6 of the act contains detailed
provisions for the reallocation of 'encumbered' spectrum. In brief, for reallocation, the
Minister has to issue a written spectrum reallocation declaration specifying the
spectrum that is subject for reallocation,95 stipulate a reallocation period setting the
timeframe during which the reallocation process is to be completed96 and specify a
reallocation deadline 97 . The action of the Minister is conditional upon a

recommendation by the ACMA to make a spectrum reallocation declaration.98

Option 2: Re-issue spectrum licenses under special circumstances for which two
cases are described: 99 Either, the Minister basically makes a public interest
determination for a class of services100, or special circumstances exist that satisfy that

92 For an overview see ACMA, Five-year spectrum outlook 2012-2016, p 33 and 37-41.

93 For instance, the ACMA updates the spectrum licensing framework to incorporate the
experiences in the past and update and future-proof the spectrum licensing framework for the next

15-year license period. Most of these proposed changes are administrative in nature or address

certain technical issues. See for further details: Proposed updates to the spectrum license
framework, Consultation paper, MARCH 2012

94 See Radiocommunications Act, Sections 80, 60, 153A et seq. Price based allocation of spectrum

is the allocation of a license by auction, tender, pre-determined price and not by other means like

lottery, first-come, merit-based administrative system (not price, but e.g. social benefit).

95 See Radiocommunications Act, Section 153B

96 See Radiocommunications Act, Section 153B (1), (4) stipulates that the re-allocation period
must: (a) begin within 28 days after the declaration is made; and (b) run for at least 2 years.

97 See Radiocommunications Act, Section 153B (5): That time must be at least 12 months before

the end of the re-allocation period. This means that ACMA must allocate at least one license before

the deadline, otherwise the Minister's declaration is taken to be revoked according to Section
153(K) of the Radiocommunications Act; see also Draft spectrum reallocation recommendations for

the 700 MHz digital dividend and 2.5 GHz bands, Information paper, MAY 2011, p. 10, 12.

98 See Radiocommunications Act, Section 153E, 153F

99 See Radiocommunications Act, Section 82(1)

100 See Radiocommunications Act, Section 82(1) (a), (3). In February 2012, the Australian Minister

has made such a class of service determination for mobile voice and data communications
services in the 800 MHz, 1800 MHz and 2 GHz bands; wireless broadband services in the 2.3
GHz, 3.4 GHz bands; and satellite services in the 27 GHz band.
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it is in the public interest that existing licensee continues to hold the license.101 In case
of a class of service determination by the Minister, Section 82(1) (a) of the Act allows
ACMA to begin the re-issue consideration. As part of this process, ACMA will evaluate
whether the spectrum license has been used or not. The license holder of the
spectrum proposed for reissuance has to submit evidence that they have satisfied the
public interest, the proposed use and a statement on what they are willing to pay as
spectrum access charges for reissue of spectrum licenses. All proposals will be
evaluated by an inter-departmental committee.102

The ACMA's policy is to inform the spectrum holder approximately 18 months
before the expiry whether the occupied spectrum is to be re-issued or re-
allocated.103 This should give the current spectrum holder certainty.

Varying of spectrum licenses

Section 72 of the Radiocommunications Act gives ACMA the authority to vary a
spectrum license either by agreement or without agreement. In the latter case, ACMA
has to give written notice to the licensee.

Resuming spectrum licenses - withdrawal of spectrum before expiry

Under Sections 89 et seq. of the Radiocommunications Act, ACMA also has the
authority to `resume' the spectrum license before expiry in whole or in part. As with the
variation authority the resumption can take place by agreement or in a compulsory
process. Any compulsory action requires a written approval of the Minister and
requires compensation.104

101 The Act does not define "public interest". However, after a consultation in 2009 the Minister

listed five criteria to be assessed. These criteria are: Promoting the highest value use for spectrum,

investment and innovation, competition, consumer convenience, determining an appropriate rate of

return to the community. See Australian Government, Department of Broadband, Communication
and Digital Economy, Fact sheet: reissue of 15-year spectrum licenses (hereinafter Fact sheet).

102 This Evaluation Committee is comprised of senior officials from the Department of Broadband,

Communication and Digital Economy, Treasury and Department of Finance and Deregulation. See

Fact sheet, p. 2.

103 See It.f):,iVrofv,, acma.qov au101 10295; See also ACMA, Five-year
spectrum outlook 2012-2016, p 35.

104 See Radiocommunications Act, Sections 91(2), 93
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Spectrum cleared for digital dividend

In July 2010, the Minister for Broadband, Communications and Digital Economy of
Australia directed the ACMA to clear 126 MHz of spectrum in the 700 MHz band (694-
820 MHz).106 The ACMA applied a three step process in order to realise the digital
dividend:1°6

Step 1 - Digital switchover:

Conversion of analogue television broadcasting to digital transmission in order
to permit re-farming of spectrum for alternative uses

Step 2 - Restack:

Clearance of a contiguous block of spectrum to derive maximum public benefit.
This will require retuning of services at TV broadcasting sites.

Step 3 - Reallocation:

Allocation of the cleared spectrum. This process is based on Part 3.6 of the
Radiocommunications Act designed for the reallocation of 'encumbered'
spectrum.'

Government Spectrum

There are currently no plans to actively include spectrum currently occupied by
governmental agencies in the reallocation.

1.1.5 European Union

The allocation and management of radio spectrum in the European Union is administered
by national administrations as radio spectrum remains principally the responsibility of
Member States.

The role and initiatives of the European Union in spectrum management

1°5 Authority based on Sec. 14(1) oft eh Australian Communication and Media Authority Act.

106 See Spectrum reallocation in the 700 MHz digital dividend band, discussion paper, October

2010, p.5

107 It consists of six steps. For the details of the reallocation process, see: Spectrum reallocation in

the 700 MHz digital dividend band, discussion paper, October 2010, p.14-17.
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The European Commission does not manage radio spectrum directly; its task is to
ensure that the use and management of radio spectrum in the EU takes into account
all relevant EU policies. Therefore the Commission addresses a number of specific
goals that can only be achieved at EU level.'"

A framework for Radio Spectrum Policy in the EU was launched by the 2002
regulatory framework for electronic communications, and particularly by the Radio
Spectrum Decision (676/2002/EC). The Radio Spectrum Decision defines the policy
and regulatory tools to ensure the coordination of policy approaches and harmonised
conditions for the availability and efficient use of radio spectrum for the internal
market.'"

Based on the EU's regulatory framework for electronic communications, the
modernisation of spectrum management is aimed at facilitating spectrum access
through more flexibility in usage conditions and market-led mechanisms to manage
spectrum usage rights, such as spectrum trading as well as through the introduction of
more efficient or intelligent technologies that can share frequencies and the well
targeted re-allocation/re-purposing of spectrum for the internal market.11°

The Radio Spectrum Policy Programme (RSPP) was approved in March 2012 by the
European Parliament and Council. It defines the roadmap of how Europe can translate
political priorities into strategic policy objectives for radio spectrum use.111 It defines
key policy objectives and sets up general principles for managing the radio spectrum.

The European Union (EU) released its initiative "Digital Agenda for Europe: 2010-
2020" in May 2010 with the objective to make the best use of information and
communication technologies (ICT) to speed up economic recovery and lay the
foundations of a sustainable digital future.112 It identified seven priority areas where
Europe should focus on. One of these priorities is making available high speed
internet access to most European citizens by 2020. In order to reach this goal a
European Spectrum Policy Programme has been established to create a co-ordinated
and strategic spectrum policy at EU level in order increase the efficiency of radio

108
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112 See European Commission Information Society, Digital Agenda for Europe: 2010-2020, May

2010, available at httpliec,eurood,,eionslinclex_en,hi.rn
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spectrum management and maximise the benefits for consumers and industry.113 The
European Spectrum Policy Programme coordinates the technical and regulatory
conditions applying to spectrum use and, where necessary, harmonise spectrum
bands to create economies of scale in equipment markets and allow consumers to use
the same equipment and avail themselves of the same services across the EU.114

Reallocation of spectrum

On the level of the European Union, two initiatives have been started to reallocate
certain spectrum, though as stated earlier, the actual reallocation remains in the
responsibility of the individual member states:

The 169 MHz frequency band from the pan-European land-based public radio
paging service (known as ERMES115) to a number of other services including
radio paging 116,

The digital dividend spectrum in the UHF band that will become available
when the switchover to digital television broadcasting is completed in 2012

113 See Digital Agenda for Europe: key initiatives, MEMO/10/200, 19 May 2010.

114 See Communications from the Commission, A Digital Agenda for Europe, COM(2010) 245, p.

14

115 ERMES (European Radio Messaging System) was a pan-European radio paging system that

was deemed to operate in the frequency band of 169.4125-169.8125 MHz. However, ERMES was

not developed further and its frequencies became available for reassignment. See Council
Directive 90/544/EEC of 9 October 1990 on the frequency bands designated for the coordinated
introduction of pan-European land-based public radio paging in the Community, Official Journal L

310, 09/11/1990 P. 0028 - 0029.

116 See 2005/928/EC: Commission Decision of 20 December 2005 on the harmonisation of the

169,4-169, 8125 MHz frequency band in the Community, Official Journal L 344, 27/12/2005 P.
0047 - 0051: The following reassignment was proposed in the decision: The 169,4 - 169,8125
MHz band shall be divided into a low power part and a high power part. The low power part of the

169,4 - 169,8125 MHz radio spectrum band shall accommodate the following preferred

applications: (a) exclusive use for hearing aids; (b) exclusive use for social alarms; (c) non-

exclusive use for meter reading systems; (d) non-exclusive use for low power transmitters for
tracking and asset tracing systems. The high power part of the 169,4 - 169,8125 MHz band shall
accommodate the following preferred applications: (a) high power transmitters for tracing and asset

tracking systems; (b) existing paging systems or paging systems relocating from other channels in

the radio spectrum band. Alternative applications for the 169,4 - 169,8125 MHz radio spectrum

band may be implemented provided that they do not constrain the harmonised implementation of

the preferred applications. These alternative applications shall be: (a) hearing aids, for the non-
exclusive, low power part of the radio spectrum band; (b) tracing, paging, temporary use or private

mobile radio communications on a national basis in the high power part of the band.
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The member states of the European Union have already made a big step forward in
moving to digital TV: By the end of 2012, television broadcasting services across the
EU will have completed the transition from analogue to digital technology. 117 The
technical switchover will make a significant amount of spectrum available for other
uses and can then be reallocated.118

In the following chapters, we will therefore look at examples of some selected EU
members states:

1.1.6 United Kingdom

Ofcom is the regulatory authority for the whole communication sector (TV and radio
sectors, fixed line telecoms, mobiles, postal services), plus the airwaves over which
wireless devices operate. It derives its authority from the Communications Act 2003.

Ofcom is also charged with managing the radio spectrum for non-military purposes119 to
ensure that it is used in the most efficient and effective way. There are two main bodies of
law - The Communications Act 2003 (CA 2003) and the Wireless Telegraphy Act 2006
(WTA 2006). Whereas the CA 2003 deals more with Ofcom's duties, the WTA 2006
contains most spectrum provisions.120 As in other member states of the European Union
a license is no longer required to run a telecommunications service, but the use of
spectrum requires a spectrum license under the WTA 2006.

117

Jropa,eunniormati i epertn: l,ectoriM

:criex e:nhtrn

118 See Commission Decision to harmonize the 800 MHz spectrum, Official Journal L 117 ,

11/05/2010 P. 0095 -0101.

119 Spectrum for military purposes is managed by the Ministry of Defence.

120 The Government oversees spectrum issues through a Cabinet Committee. The Military
spectrum is managed solely by MOD, but does not have the power to grant spectrum licences in

the UK which lies within the exclusive power of Ofcom. The Communications Act has placed
responsibility for managing other spectrum to Ofcom, although the Secretary of State may from

time to time make directions to Ofcom. Ofcom must therefore work closely with Government in
planning spectrum use. But it remains independent in such matters as licensing; see

ttoll1;cering.otcornora,iiklradiocomnluniCatiOn-kericesireguiations-technical--
rc-yierencelrulesibo)y -manuailfreqsdannft:a; the MOD is currently reviewing its spectrum holdings

to release any surplus to the market in 2013, see Britain's Superfast Broadband Future, December

2010, p.19.
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Revocation of licenses

Ofcom can revoke spectrum licenses for a number of different reasons:

Breach of license conditions. The severity of the breach will determine the
extent of the actions

Use in an irresponsible manner

Direction of the Secretary of State

Use of radio equipment causes undue interference

Non-payment of license fee at renewal. Ofcom sends a reminder letter six
weeks before license becomes due for renewal.

The notice period for the revocation as well as for any variation is generally a
month.121 It can be given in writing or by general notice applicable to the licenses of
the class.122

Acting under the direction of the Secretary of State123, in case of 2G and 3G licenses,
Ofcom applied an indefinite license period, but subject to a revocation at 5 years'
notice for spectrum management reasons, as a condition of the license that can
be executed after an initial period of 15-20 years.124

Variation of licenses

Apart from revoking a license, it may be varied. These variations can be initiated by
either the licensee or by Ofcom if it wishes to make some changes.

In general there are two types of changes giving rise to variations, changes of
information that is related to the licensee (so called customer details) i.e. legal name
and address, bank details etc. Other changes are due to technical reasons (so called

121 See Schedule 1, Section 7, Wireless Telegraphy Act 2006: The notification must state the
reasons for the proposed revocation or variation, specify the period in which the person can make

a representation or comply with the term, provision or limitation. The period can be longer if Ofcom

thinks fit.

122 See Schedule 1, Section 6, Wireless Telegraphy Act 2006.

123 See Department for Business Innovation and Skills, Digital Britain Report 2009: A consultation

on a direction to Ofcom to implement the wireless radio spectrum modernisation program.

124 For existing 2G/3G licenses the initial period was 15 years. Licences for newly awarded
spectrum (800 MHz and 2.6 GHz) and relinquished and re-awarded 900 and 1800MHz spectrum

(2G) will be for an indefinite term (subject to revocation after 20 years with 5 years' notice).
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technical amendments) relating to the use of spectrum like the change of equipment
move of base stations, request of new channel etc.

As with the revocation, the notice period is not less than one month, in writing or by
general notice.

Digital dividend

Ofcom follows a three step migration process in the context of moving digital terrestrial
television to a different spectrum band to clear the 800 MHz band in the UK.125 These
steps are:

No material effect on the digital switchover

No bearing of costs reasonably incurred

Solution is consistent with existing policy objectives (e.g. coverage) and aims at
minimising impact on consumers.

Government Spectrum

Spectrum reallocation will be an issue to meet the growing demand of mobile data
services in the future. The British government has recognized that, for instance, in
order to bring broadband services to rural areas it is required to utilise the white space
or interleaved spectrum that is unused spectrum between TV channels. It plans to
release at least 500 MHz spectrum below 5 GHz currently occupied by the public
sector for mobile communications by 2020.126 As the WTA 2006 does not apply to
governmental authorities an alignment between Ofcom and governmental users is
required.'"

125 See Ofcom, Digital dividend: clearing the 800 MHz band, 30 June 2009, p. 24.

126 See Britain's Superfast Broadband Future, December 2010, p.19 and p. 53. The Ministry of
Defence, for instance, has undertaken consultations in the past to make spectrum available for

public use, see i.e. UK Defence Spectrum Management, A Consultation on: An Implementation
Plan for Reform, May 2008.

127 The WT Act does not bind the Crown so Crown bodies like the MOD do not require
authorisation to use spectrum. However, other arrangements are in place to plan and manage the

spectrum used by the Crown which respects the rights of authorised non-Crown users.
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1.1.7 Germany

Spectrum is regulated by the Federal Network Agency (Bundesnetzagentur) in Germany.
As it is a scarce resource a spectrum assignment is required based the national spectrum
plan.128

Revocation of spectrum before expiry

The German telecommunications act (Telekommunikationsgesetz - TKG)129 gives the
Federal Network Agency (Bundesnetzagentur) discretionary authority to revoke
spectrum usage right in any of the following cases even though the assignment
period has not yet expired:

Non-use of frequency spectrum within one year after allocation

Use that deviates from the intended allocation purpose for more than one year

One of the conditions for allocation is no longer met. Those conditions are i.e. the
use is stipulated in the spectrum plan; spectrum is available; compatible use of
spectrum; no interferences with other uses.139

Repeated violation or non-fulfilment of an obligation arising from the assignment
despite repeated requests for fulfilment

Probability of distortion of competition after spectrum allocation

Change of ownership of licensee that may give rise to a distortion of competition

The period of time until revocation becomes effective shall be appropriate131, which
means that it is in the discretion of the regulatory authority to set a period taking into

128 Based on European directives, in Germany and the other member states of the European
Union, telecommunications services do not require a license. A license as a governmental act is

only required for areas where there is a scarcity of resources, international obligations or protection

of rights of third mandatorily require protection.

129 For an English translation of the German Telecom Act (Telekommunikationsgesetz - TKG) see

http://www.hrnwi.d .",Ali/Reciaktion/PDF7Gesetzltka-aend.-

2007,propeny=pd,bereich-brnw1,spracher,de.rwh-true,ddf .

most current one of the Act.

13° Cf § 55(5) TKG.

131 Section 63(1) TKG

Note: This version is not being the
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account the fair balance of interests. The periods can be different depending in
particular on the type and scope of spectrum use.132

The revocation is in the discretion of the regulatory authority that has to follow a due
process. A fair balance of interest is required that includes the assessment
whether an amendment to the existing spectrum assignment is possible as a
least intrusive measure (ultima ratio principle). An amendment can then be achieved
via Section 60(2) that entitles the Federal Network Agency to retrospectively change
the type and scope of spectrum use, i.e. to significantly improve on the efficiency of
spectrum use.133

One of the conditions for allocation is that the intended use by the licensee is in line
with the regulatory objectives listed in section 2 of the Act. Thus, if one of the
regulatory objectives is not met, the Federal Network Authority has the discretion to
refuse the allocation of spectrum or refuse to renew the license. Section 2 requires,
among others, to secure efficient and interference-free use of frequencies. If the
conditions for allocation are no longer met then the spectrum holder can no longer
secure an efficient and interference-free use of spectrum and thus would no longer be
entitled to the spectrum allocated.

If the legal conditions for revocation of spectrum are given, spectrum can be revoked
without creating an obligation to compensation as there is no ground for
expectation and the period until the revocation becomes effective gives the licensee
appropriate time to prepare.134

Frequencies are typically assigned for a limited period, with the possibility of
extension. The time limit shall be appropriate to the service concerned and must
appropriately consider the amortisation of required investments.135

132 For instance, the period must be longer in case of commercial use than in case of use for own

purposes.

133 See translation of TKG: Where, after assignment, it is established that usage is being
significantly restricted on account of increased use of the radio spectrum or that considerable
efficiency gains are possible on account of technological advance, the type and extent of the
frequency usage [...] may be subsequently modified.

134 See Section 63(3) TKG excluding the rules of the general administrative procedure law under

which a revocation of an administrative act may give rise to compensation. Though a clear
stipulation in the assignment contract is not required, it may be useful for transparency reasons.

135 Section 55(9) of TKG.
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Right for renewal

In principal, there is a right to renewal as the law does not give the Federal Network
Agency discretion to renew the spectrum. However, there is no automatic renewal as
the condition of the renewal is that the general conditions for allocation of spectrum
are fulfilled.136 The discretion of the authority is just limited in this case.

Governmental spectrum

The Federal Network Agency also assigns spectrum for governmental use in a special
proceeding and in close consultation with the governmental authority. In the past, it
has cleared up spectrum in governmental use (i.e. by the Ministry of Defence) to open
it for commercial uses.137

Relinquishment of spectrum rights

Another option for spectrum to become available is by a relinquishment of spectrum
usage right by the current holder.138

Cases

There have been several cases were spectrum was reallocated in Germany, for
instance:

Revocation of 3G license awarded to Quam by the Federal Network Agency
in 2004

In 2000, spectrum for UMTS/IMT-2000 was auctioned and, among others,
awarded to Quam139. The license contained certain roll-out obligations and a
revocation clause in case of non-fulfilment of obligations. However, the company
did not roll-out a network and in 2002 declared that it was stopping any UMTS
activities in Germany. The company laid off its employees and ceased operations.
In 2004 after hearing, the Federal Network Agency revoked the spectrum license
based on non-fulfilment of license obligations.

136 See section 55(9) of TKG.

137 In this process the spectrum band plans is changed i.e. from military use to commercial use.

138 See section 63(5) TGK: Relinquishment is to be declared to the Regulatory Authority in writing,

with the exact designation of the frequency assignment being stated.

133 Quam was a joint venture company of Telefonica from Spain and Sonera from Finland.
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The company went to court to claim back the license fee of 8.4 billion EURO but
the Federal Administrative Court ruled in 2011 that the revocation was lawful as
Quam violated the roll-out obligation as a condition of the spectrum license and
thus a recovery of the paid license fee lacks a legal basis.

Migration order to E-plus and 02 Germany to move from 1800 MHz to 900
MHz

After spectrum previously used by the German military was cleared up, it was
possible to revisit the whole spectrum assignment for mobile use. As a
consequence, the German Federal Network Agency, after a public consultation,
passed a new GSM-Concept in 2005.140 As part of this effort, E-Plus and 02
Germany, the providers holding spectrum in the 1800 MHz band, were ordered to
migrate to the 900 MHz band in 2006141 and at the same time return 1800 MHz
spectrum it currently holds which was then assigned to the two bigger operators T-
Mobile and Vodafone. The reason for that migration was to facilitate better
coverage for E-Plus and 02 Germany in rural areas and to provide them with
additional capacity in urban areas. The FNA assigned the spectrum in the 900
MHz band under the condition of relinquishment of the spectrum currently held in
the 1800 MHz band. In the same order, it terminated the use of the 1800 MHz
band taking effect eleven months after the order. But this part of the order was
unconditional. Therefore, both operators relinquished their 1800 MHz spectrum
because they would have otherwise lost it without receiving the alternative 900
MHz spectrum. All other conditions of the licenses remained unchanged. The
Federal Network Authority declared that a migration is required to ensure
competition and enable efficient use of spectrum as a general condition under
section 2 of the Act.142 In addition, spectrum holders have no right to use a specific
band and thus a migration is possible by law. Section 55 (6) of the German
Telecommunications Act clearly stated that the spectrum holder has not right to a
specific spectrum band. The reason for that is that the migration of uses in other
frequency bands is a common instrument of spectrum regulation and spectrum
planning to ensure efficient spectrum utilisation. In this case a migration concept
has to be developed ensuring a continued service for the existing customers.

140 See Vfg. 88/2005, Amtsblatt 23/2005 vom 30. November 2005, Seite 1852.

141 E-Plus and 02 Germany were assigned 2x5 MHz by the Federal Network Agency.

142 As the other mobile operators used spectrum in the 900 MHz band with better propagation

characteristics it was considered fair to migrate to the same frequency band.
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C-Netz spectrum in the 400 MHz band

After relinquishment of spectrum used for the C-Netz143 the spectrum was cleared
and reallocated.

143 The C-Netz utilized the C450 standard and was the first generation analogue cellular phone
system deployed in Germany in 1985
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1.2 Conclusions: Relevance for South Africa

The international experience can be summarised in relevant recommendations for South
Africa in the context of spectrum reallocation and the involved migration of current uses in
specific spectrum bands to new spectrum bands.

Non-renewal of spectrum license or assignment should be limited to exceptional
cases where overarching legitimate public interest concerns are present.

Although there is generally no sound legal basis for an expectation for an unlimited
renewal of a spectrum license or assignment that has come to a natural end of its
term, international practise shows that non-renewal is limited to exceptional cases.
Compensation is generally not required. However it should be evaluated whether there
is a least intrusive measure available such as offering the spectrum holder available
spectrum in other bands. In addition, a reasonable notice must be given in order to
allow the current spectrum holder to relocate. The duration of that notice period varies
widely and also depends on the specific uses in the respective spectrum band. In
general, a 5 years notice period before expiry seems to be generally considered as
being appropriate.

Revocation of license before expiry of spectrum license or assignment should
be limited to mainly two cases, the material breach of license conditions and
overarching public interest concerns in enabling the highest value use of
spectrum.

In case of revoking or withdrawing a spectrum assignment before the expiry of the
assignment term is an encroachment into a legal position of the affected spectrum
holder and its users. It should only be justified for exceptional cases of wilful conduct
or public interest concerns. If the licensee breaches some of the conditions of the
license or assignment he or she has usually wilfully committed a breach of obligations
which give due course for action. After applying a due process giving the licensee in
breach the opportunity to heal the breach or present reasons not within his or her
sphere of influence and no action has been undertaken to heal the breach, the
spectrum license or assignment can be revoked. In this case, compensation is not
required as the cause is within the influence of the spectrum holder. However, if the
license is revoked before expiry in the case of overarching public interest concerns
such as an international obligation out of e.g. the ITU, then a revocation would require
compensation covering the cost of relocation or clearing up the radio frequency
spectrum.

Governmental spectrum should be made available for commercial use, where
possible.
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Governments worldwide are assessing and freeing up spectrum currently held by
governmental authorities such as the military services and makes it available for
commercial use. This should be closes assessed in South Africa as well.
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1.3 Summary Table: Reallocation in benchmarked countries

The following table gives an overview on the status of various reallocation issues
analysed in detail in the previous chapters:

Gauntly

Reallo-
cation issue

Right to
revoke/

withdrawivary
spectrum at

expiry

Right to
revoke/

withdrawhrary
before expiry

USA Hong Kong Australia UK Germany

but limited to
cases of

wilful conduct

Notice period n.a.

Compensation for
governmental

spectrum

Depends on

type of

spectrum,

for long term

license

3 years

18 months

if compulsory

process is

applied

Expectations
on renewal of X,

spectrum

Law 1 month

License

condition'

usually 5 yrs

before expiry

Appropriate

after fair

balance

assessment

STAATSKOERANT, 3 APRIL 2013 No. 36334 117



Government
spectrum

available for
reallocation

Reallocation
mode

No plan No plan

Page 64/71

Market-

based,

Voluntary, by unless

incentive Market-based Minister Market-based Market-based

auction issues public

interest

declaration
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Appendix A SABRE 2 2001

SABRE 21 was a programme to replan the radio frequency spectrum from 3GHz to 70
MHz, partly driven by the need to in-migrate fixed-links from below 3Gz.

SABRE 2 made the following comment on migration issues above 3 GHz.

Above 3 GHz the cost of backbone infrastructure equipment is borne by one or a few
organisations. Band reallocation and spectrum use migration activities have to carefully
consider industry's return on investment over pre-planned equipment life cycles. Ideally
any additionally identified SABRE 2 band migrations will be voluntary and will occur within
the constraints of the infrastructure life cycle.

A number of bands were identified during the SABRE 2 project that requires
consideration due to anticipated future congestion and reallocation. Three types of
migration are recommended; band, equipment, and channels. These migrations are
viewed as voluntary because they are expected to occur as part of the natural system life
cycle.

Band Migration Objective Target Date
3600-4200 MHz Analogue to digital terrestrial systems 31 December 2005
5925-6425 MHz
6425-7110 MHz

Analogue to digital systems 31 December 2005

7110-7425 MHz
7425-7750 MHz

Analogue to digital systems 31 December 2005

7110-7425 MHz
7425 - 7750 MHz

Digital systems to channel plan Not specified

10.7- 11.7 GHz Analogue to digital systems 31 December 2005
21.4 22 GHz FS reverts to secondary service 22-22.6 GHz

II 23.0 23.6 GHz,
26 GHz and 38 GHz bands also available

1 April 2007

Operators are expected to identify all migration links, plan their migration, and
coordinate their schedule with ICASA at least three years before the deadline. The 2 1.4 -
22.0 GHz band will revert from Fixed, Mobile and Broadcasting Satellite Services to the
Broadcast Satellite Service application in the year 2007. Currently, there is a limited set of
licences in the band according to ICASA records. Operators intending to maintain FS links
in the 21.4-22 GHz band will be accommodated with no protection after 1 April 2007.
Another migration issue is the "opening of the 38 GHz band." Prior to making assignments
in this portion of the spectrum, it is recommended that a migration of 20-24 GHz FS

144 Radio frequency spectrum band plan covering the range 3 GHz to 70 GHz - (SABRE-2) Notice

1920 of 2001
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assignments be established. The primary criteria for migration would be link distance
associated with specific frequency assignments, once the band is released to the public.
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Appendix B SATFA 2004

The South African Table of Frequency Allocations 2004145 consolidated SABRE 1 and
SABRE 2 in one plan covering the range 20MHz to 70 GHz.

Regarding migration, the following points were made:

The migration process has had its successes and failures. Some migration time-frames
have been revised whilst others are maintained at their original deadlines. One can
mention that the 2008 deadline for current public trunking operators has been reviewed at
the request of the public trunking operators. The use of the band 406.1 - 407.625 & 416.1
- 417.625 MHz by the national electricity utility has been re-instated.

The changes implemented in SATFA 2004 were listed as:

The Radio Frequency Identification systems (RFID) allocation in the 900 MHz band

Pre-programmed low power PMR446 two way radios.

Allocation of Broadband FWA in the 2.6GHz band,

Public Protection and Disaster relief (PPDR) bands which includes 380 -385//390-
395MHz.

Full allocation of 2x10MHz E-GSM spectrum. Previously the E-GSM allocation was 2 x
400 kHz short because of an allocation to a now defunct two-way paging service.

Allocation of the 5GHz band to "mobile" so as to enable wireless LAN"Hotspots".

Allocation of the band 14-14.5 GHz to aeronautical mobile to enable broadband
internet access by aircraft passengers.

At the WRCO3 the South African delegation added the country name to an ITU Radio
Regulation footnote which seeks to protect future radio astronomy activities in the
14GHz band.

145 The South African Table of Frequency Allocations (SATFA) - Notice 1442 of 2004.
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Appendix C National Radio Frequency Plan
2010

The National Radio Frequency Plan 2010146 updated SATFA 2004147 and extended the
frequency range covered (now 9 kHz - 3000 GHz148). Its stated aim was to incorporate
the decisions taken by WRC and include updates on the Table of Frequency Allocations
extending up to 3000GHz.

The fundamental objectives informing the National Radio Frequency Plan were to:

To effect.... policy directives published in Government Gazette No. 30308 of 17
September 2007 which states that the Authority should take into account the results of
WRC 2007 when revising the national radio frequency plan

To update the table with changes made by WRC 97, WRC 2000, WRC03, and
WRCO7

To allocate spectrum that was previously not allocated by extending the range to cover
9 kHz to 3000 GHz in line with the Act and ITU-R

To make spectrum available for new radio interfaces such as WIMAX, which were
included as the newest member of the IMT family of standards

To facilitate future identification of spectrum for very low power fixed links in the
spectrum below 1 GHz in order to promote small medium and micro enterprises in the
communications industry.

To facilitate developments of the frequency migration strategies and to facilitate
migration of high capacity fixed links to higher frequency bands

To facilitate the development of a framework for usage of ISM frequency bands to
support rural development objectives

To promote access to lower frequency bands for broadband wireless access to
support rural development

To promote access to frequency bands below 1 GHz such as the 790 - 862 MHz band
which offers both coverage and capacity to help bridge the "digital gap" between

146 The National Radio Frequency Plan - Notice 727 of 2010.

147 The main reason for the name change is that the term National Radio Frequency Plan is used in

the ECA.

148 Although 1000 - 3000 GHz is not allocated.
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sparsely-populated and densely-populated areas and to increase universal service
and access in the country.

The following changes were implemented:

Identification and allocation of spectrum for IMT - spectrum has been allocated in line
with WRC 07 in the bands 790 - 862 MHz, 2300 - 2400 MHz, 2500 - 2690 MHz, 3400
- 3600 MHz, 1518 -1525 MHz and 1668-1675 MHz. Where there are existing services
that need to be protected such provision has been made.

Allocation of spectrum for amateur radio - spectrum has been allocated in line with
WRC 07 and previous WRCs in the bands 135.7 - 137.8 kHz, 2300 - 2450 on
secondary basis.

Addition of a proposal to change DTH from secondary to primary status in the 10.7-
11.7 GHz

National footnote NF 49 of SATFA 2004 has been replaced by national footnote NF 2
addressing the Astronomy Geographic Advantage Act, 2007 (Act No. 21 of 2007)

Updated ISM frequency bands in line with GG No. 31321 Notice No. 944 of 08 August
2008

Updated the 5725 - 5850 MHz band in line with GG No. 31290 Notice No.926 Of 29
July 2008.

Added allocations for inductive loop and RFiD in line with GG No. 31290 Notice No.
926 of 29 July 2008

Added new maritime, aeronautical allocations below 20 MHz and new satellite
allocations above 70 GHz

The Plan did not specify any migration activities, although the plan includes the WRC
mandated allocation of the 800 MHz to IMT (digital dividend 2).
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Appendix D World Radio Conference 2012

For WRC 12, South Africa joined together with other SADC countries to adopt a common
position on 30 agenda items related to frequency allocation and frequency sharing for the
efficient use of spectrum and orbital resources.

Key issues with potential implications for spectrum migration are:

Additional Spectrum for Mobile Broadband

WRC-12 allocated frequency band 694 - 790 MHz to IMT in Region 1 (for terrestrial
mobile broadband) on top of the 790-862 MHz allocated in WR07. For South Africa this
means that that the digitalisation of the TV bands will have to be modified to concentrate
the VHF TV bands in

Increase efficiency in the use of the spectrum/orbit resource

No direct implication for frequency migration

Early warning, disaster mitigation and relief operations

WRC-12 urged the use of identified frequency bands (such as IMT) for purposes

of achieving regionally harmonized frequency bands or ranges.

No direct implication for frequency migration

Recognition of Earth observation's societal and economic value

WRC-12 urged administrations to protect the Earth observation systems in the related
frequency bands.

No direct implication for frequency migration

More bandwidth for Meteorological-satellite service

WRC-12 has allocated additional spectrum to the meteorological-satellite service.

Satellite remote passive sensing

The spectrum use aimed at the future of Earth observation applications with the
development of passive sensors flying on meteorological and environmental satellites to
monitor water vapour and oxygen spectral lines was updated. These are required for ice
cloud and precipitation measurements and for storm monitoring and climate studies.

Adaptation of relevant protection oceanographic radars

No direct implication for frequency migration

The relevant protection levels for interference caused by oceanographic radars were
adopted These radars operate using ground-waves that propagate over the sea to
measure coastal sea surface conditions in support of environmental, oceanographic,
meteorological, climatological, maritime and disaster mitigation operations and for the
surveillance of coastal
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Maritime services

No direct implication for frequency migration

The maritime communication requirements to support safety systems for ships and port
operations were addressed. The conference included new provisions in the WRC 12 Final
acts to improve satellite detection of automatic information systems using VHF channels.

Transmitting frequencies in the VHF maritime mobile band

No direct implication for frequency migration

The conference considered the use of new technologies in the maritime service to fulfil the
requirement in the "Table of transmitting frequencies in the VHF maritime mobile band".
The table defines the channel numbering for maritime VHF communications based on 25
kHz channel spacing as well as where digital technologies could be deployed.

Aeronautical services

Additional spectrum has been made available for the introduction of applications and
concepts in air traffic management that can support data links carrying safety-critical
aviation information.

Aviation safety

No direct implication for frequency migration

The growth in the aviation industry calls for expanded capacity of mobile communication
links that can operate over the horizon. The conference invited notifying administrations of
mobile-satellite service networks to accommodate the spectrum needed for distress,
urgency and safety communications of the global maritime distress and safety system
(GMDSS) and for the aeronautical mobile-satellite (route) service communications.

Aeronautical mobile (route) service

The frequency band 960-1164 MHz has been allocated to the aeronautical mobile (route)
service intended to support the introduction of applications and concepts in air traffic
management which are data intensive and which could support data links that carry safety
critical aeronautical data.

Aeronautical mobile to protect other primary services in 37-38 GHz band

The aeronautical component of the mobile service allocation in the band 37-38 GHz has
been excluded to ensure proper protection of space research and mobile services.

Aerospace surveillance

An additional allocation in the frequency band 154-156 MHz to the radiolocation service in
some countries has been made.
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