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GENERAL NOTICE 


NOTICE 1532 OF 2009 

INDEPENDENT COMMUNICATIONS AUTHORITY OF SOUTH 


AFRICA 


DISCUSSION DOCUMENT ON OWNERSHIP AND CONTROL 


NOVEMBER 2009 


The Independent Communications Authority of South Africa ("the Authority") hereby gives 

notice of its intentions, in terms of the Electronic Communications Act, 2005 (Act No. 36 of 

2005) ("The Act"), to publish its discussion document on ownership and control issues. 

The Authority invites written submissions relating to the discussion document from all 

interested parties. The closing date for submissions is 19 February 2010 by no later than 

16hOO (there will be no extensions), by post, hand delivery, facsimile transmission or 

electronically (Microsoft Word or Adobe PDF file) for the attention of and should be directed 

to: 

Contact Person Mrs Nkulumo Ndlovu 

Physical Address ICASA HEAD OFFICE 
Pinmill Farm 
Block D 
164 Katherine Street 
Sandton 
2146 

Postal Address ICASA 
Private Bag X 10002 
Sandton 
2146 

Telephone 0115663055/3247 
Facsimile 011 55630562/3248 

Where possible, written representations should also be e~mailed to: nndlovu@icasa.org.za 

or Il2holosi@icasa.orq.za 

The Authority will consider all submissions when drafting regulations for further public 

comment. In order to facilitate focused discussion, each section of this discussion document 

is accompanied by a set of questions which should be engaged by all stakeholders. 
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The Authority may publish all or any part of the written submissions on its website; 

www.icasa.org.za. The Authority will consider stakeholders to have consented to the 

publishing by making a submission, unless it is clearly specified otherwise in a submission. 

Stakeholders are kindly advised to indicate any objection to the release of information 

contained in a submission, which is considered as confidential. Motivations in this regard 

shall include reason(s) for such information not to be made public. The Authority will take 

into account all such objections when responding to requests for copies and information on 

submissions to this document. 

Persons submitting written representations are further invited to indicate, as part of their 

submissions. whether they require an opportunity to make oral representations and the 

estimated duration thereof, which duration shall not exceed one hour. 

The Authority will review and analyze all su bmissions received from stakeholders in 

response to this DISCUSSION DOCUMENT. Findings emanating from this consultation 

exercise will form a foundation in the development of draft regulations for further public 

consultation. 

PARIS MASHILE 

CHAIRPERSON 
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PREAMBLE 

In view of the legislative framework and the different policy intentions embodied in 

the Electronic Communications Act, 2005 (Act No. 36 of 2005) (ECA), this 

consultation document has been divided into two distinct sections: 

Section A provides a discussion on ownership and control issues centred on 

individual broadcasting services. The Authority is guided by Sections 2, 4, 13(4-5) 

and 65 (7) of the ECA and Sections 4 (3)(k) of the ICASA Act (Act No. 13 of 2000). 

Section B provides a discussion on ownership and control issues relevant to 

individual electronic communications services (ECS) and electronic communications 

network services (ECNS). The Authority is guided by Sections 2, 4 and 13(3) and (5) 

of the ECA and Section 4 (3)(k) of the ICASA Act, 2000. 

Timeframe: 

The following deadlines are recommended for the Authority's consultation: 

a) 	 After the consideration of the comments the Authority, 

o 	 will publish a findings document and draft regulations pertaining to ECS 

and ECNS 

o 	 develop and submit recommendations relating to broadcasting to the 

Minister in accordance with Section 65(7) of the ECA. 

b) 	 The Authority intends to finalise the regulations by May 2010 
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SECTION A: INDIVIDUAL BROADCASTING SERVICES 

1. 	 PURPOSE 

The purpose of this consultation is to seek input from stakeholders on the Authority's 

approach to the issues contained in this consultation document. 

As part of the consultation process a general and brief background to the history of 

ownership and control regulations in South Africa is provided. This is followed by a 

discussion of the legislative framework and international benchmark study used to 

guide the Authority. 

2. 	 BACKGROUND 

2.1 	 The Authority published a discussion paper (2002), which led to public 

hearings and a position paper (2004) on the review of ownership and control 

of broadcasting services and existing commercial sound broadcasting 

licences. This was done within the framework of and in line with the 

requirements of Sections 48, 49, 50, 52 and paragraphs 1 and 3 of Schedule 

2 to the Independent Broadcasting Authority Act, 1993 (Act No. 153 of 1993). 

2.2 	 The recommendations were mailed to the Ministry of Communications, whilst 

a legislative review was underway which led to a promulgation of a new ECA. 

Although the Authority's recommendations were not tabled in Parliament, 

sections relating to ownership and control were transposed verbatim from the 

Independent Broadcasting Act, under Sections 2, 13(4), 64, 65 and 66 of the 

ECA. The ECA effectively retained the Authority's powers as outlined in the 

IBA Act, namely to limit control of commercial broadcasting services and 

cross-media control of commercial broadcasting services. 

3 LEGISLATIVE FRAMEWORK 

3.1 	 The Authority's Constitutional and statutory mandate (section 2(g) of the 

ECA) requires it to regulate broadcasting activities in the public interest.i 
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3.2 	 Section4 (3)(h) and (m) of the ICASA Act states that the Authority may 

conduct research on all matters affecting the postal and communications 

sectors in order to exercise its powers and perform its duties;ii and that it may 

undertake inquiries on any matter within its jurisdictioniii
. 

3.3 	 In terms of Section 13 (4) of the ECA, the Authority may by regulation restrict 

the ownership or control of an individual licence. 

3.4 	 The Authority may, subject to Chapter 9, by regulation, set a limit on, or 

restrict, the ownership or control of an individual licence for broadcasting 

services. iv Section 13 (4) deals with limitation for the express purpose of 

promoting a diversity of views and opinions. Further, the provisions of section 

13(5) suggest that ownership and control provisions must be preceded by 

research and consultation. The ECA provides expressly that any regulation 

made in terms of section 13(4) must have regard for the objects of the ECA 

and must follow the inquiry outlined in Chapter 4B of the ICASA Act. This sets 

a more extensive process for regulation making requiring a sixty (60) day 

comment period. 

3.5 	 In formulating the regulations in terms of section 13(4) of the ECA, the 

Authority will take into account section 2(d) (h) (i) (k) (p) (w) of the ECA.v 

4 RESEARCH 

4.1 	 International Benchmarking 

The Authority conducted studies that reflect on diversity of ownership and 

control in other jurisdictions and the following observations were made 
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4.1.1 Australia 

4.1 .1.1 The Australian broadcast sector is not as developed and competitive as the 

USA and United Kingdom sectors. However, it does offer lessons to South 

Africa on how to promote investment and competition without compromising 

diversity of the broadcast media sector. Foreign investment is encouraged, 

though not at the expense of local ownership. It is apparent that a delicate 

balance is required to ensure that local people effectively control the 

broadcasting sector whilst compelling the market to open-up the broadcast 

airwaves to foreign investors. 

4.1.1.2 	Broadcast ownership and control in Australia is regulated under the 

Broadcasting Services Amendment (BSA) (Media Ownership) Act 2006. The 

Act amended the BSA Act of 1992.vi The amendment of the BSA Act of 1992 

was primarily driven by the government, which felt that while the broadcast 

media sector was developing, the ownership laws remained stagnant, and 

somewhat hindered further growth and development of the sector. 

4.1.1.3 	The BSA amendment Act of 2006 repealed restrictions on foreign ownership 

and control. The government argued that there was no need to have specific 

restrictions on foreign ownership of Australian broadcast services as the 

foreign investment policy regulated all foreign owned entities in Australia.vii 

Removing broadcast specific ownership rules in favour of the foreign 

investment policy is meant to bring a standard treatment on how foreign 

investors do business in Australia. It does not mean that foreign investors 

can swamp the Australian broadcast sector, as they will still be subjected to 

the rigours of investment policy.1 

1 The debates on the implications of broadcast foreign ownership in Canada have raised a 
few important points that differentiate between foreign ownership of the telecommunications 
(ECNS) sector and broadcasting. From the Canadian perspective the arguments have been 
that: 

• 	 There is little reason for the broadcasting sector to have more relaxed foreign 
ownership rules than the telecom sector. 

• 	 If the federal government moves to liberalise foreign ownership of telecom, it 
must be prepared to prevent any asymmetric regulation in the carriage space. 
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4.1.2 United States of America (USA) 

4.1.2.1 	 The American broadcast sector is probably the most developed and 

competitive around the globe and contrary to popular belief, it continues to 

regulate ownership and control in the broadcasting sector. It accommodates 

a variety of local and national radio and television stations that include both 

the public and commercial broadcasters. The important lesson the Authority 

can identify from the USA is how to ensure that there is diversity in the 

broadcast sector without compromising viability of the sector and 

competition. 

4.1.2.2 The USA has made three substantial amendments to its media ownership 

regulations in the past fifteen years. The first change was in 1996 through 

the Telecommunications Act, which amended the 1934 Communications 

AcCiii The 1996 Telecommunications Act relaxed many ownership 

restrictions and allowed some form of consolidation. lx 

4.1.2.3 However, the 	 1996 Telecommunications Act also caused a major public 

outcry. In response, the US Congress instructed the Federal 

Communications Communication (FCC) to conduct an inquiry that led to the 

review of the ownership laws in 2003.x The changes made in 2003 were 

challenged in court and this led to another review in 2007. In the latest 

review some of the 2003 restrictions that were challenged in court were 

relaxed. xi 

4.1.2.4 The 	FCC has retained its ban on mergers among many of the top four 

national broadcast networks. The American Authority determined that its 

existing dual network prohibition continues to be necessary to promote 

competition in the national television advertising and program acquisition 

markets.xii The rule also promotes localism by preserving the balance of 

negotiating power between networks and affiliates.xiii If the rule was 

eliminated and two of the top four networks were to merge, affiliates of those 

two networks would have fewer networks to turn to for affiliation.xiv 

• 	 [The principal objective is to maintain]... Canadian-content regime at the 
programmer level, without the risk of losing the benefits that may come from 
foreign capital at the carriage and distribution level. 
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4.1 .2.5 The FCC also put limitations in local multiple ownership, national TV 

ownership, local radio ownership, cross-media ownership.xv The system 

applied by the FCC to limit ownership was designed to promote diversity 

while also encouraging competition. Just like the Australian ownership 

restriction rules, it is based on market share rather than the actual numbers 

one entity may own. Secondly, the idea behind ownership limits is to ensure 

that no single broadcaster becomes dominant and thereby limit the public's 

access to an alternative national television broadcaster. 

4.1.3 Asian Countries 

4.1.3.1 	 Broadcast ownership and control in Malaysia is regulated under the 

Communications and Multimedia Act 1998 (CMA 1998).xvi The CMA 

regulations are largely focused on general and specific competition issues in 

the broadcast sector. The regulated areas of competition include prohibition 

on anticornpetitive conduct, prohibition on collusive agreements, prohibition 

on tying or linking agreements. xvii 

4.1 .3.2 Foreign companies and individuals are prohibited from owning or applying for 

a broadcast licence.xviii Foreign companies and individuals are only allowed 

to buy equity stakes, which are limited to 30 percent to ensure that 

Malaysians own and control the broadcast sector.xix However, foreign 

companies that bring technological services, expertise and infrastructure not 

available in Malaysia are classified as multimedia super-corridor (MSC) 

companies and are not subject to local equity restrictions. Such companies 

are allowed to be fully foreign owned.xx 

4.1.3.3 	 The Malaysian government developed a guidelines called Guidelines of the 

Foreign Investment Committee (the FIC), which are used to control foreign 

ownership in the broadcast sector.xxi The FIC guidelines are applicable to 

both foreign and local mergers and acquisitions, though not all local mergers 

and acquisitions are subject to FIC guidelines.xxii "The purpose of the FIC 
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guidelines is to ensure that the pattern of ownership and control of private 

enterprises in the country is consistent with government policies such as the 

New Economic Policy I National Development Policy."xxiii 

In Hong Kong the licensing regime does not restrict ownership per se but 

restrict persons and companies from exercising control on licensed 

broadcasters and these restrictions are based on residency requirements 

rather than nationality or citizenship. The goal is to "ensure that such 

services remain firmly rooted in the hands of persons ordinarily residing in 

Hong Kong and who are more likely to have the best interest of Hong Kong 

at heart" 

4.1 .3.4 Under the Broadcasting Ordinance, the majority of the directors of a licensee 

company should be ordinary resident in Hong Kong (Le. those who meet the 

residency requirement of living in Hong Kong for one continuous period of 7 

years) (Section 10(1) (b)). It also requires that the principle officers, including 

those who select the programmes, have to satisfy the same residency 

requirement (Section 10(1) (e)). Section 17E and 17F limit the percentage of 

voting shares a non-resident may acquire or hold and subject such 

acquisition or holding to the approval of the Broadcasting Authority. Section 

17D in the Ordinance sets a 49% ceiling on the total voting control of a 

licensee. 

4.1.3.5 Similar restrictions 	apply to a sound broadcasting licensee. Under the 

Telecommunications Ordinance, the aggregate of the voting shares that can 

be held by "unqualified" person shall not exceed 49% of the total number of 

voting shares of a sound broadcasting licensee. 

4.1.3.6 	 The 49% ceiling remains untouched throughout the years when the 

Television Ordinance and Telecommunications Ordinance were being 

updated and reviewed Satellite TV broadcasting licensees used to be bound 

by such restriction, but the restriction on foreign ownership to 49 % was lifted 

in early 1998. The requirement that the majority of directors of a satellite 

broadcasting company will have to be Hong Kong residents have also been 

relaxed. 
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4.1.3.7 This uniqueness has to be understood against the background of Hong Kong, 

which has traditionally been a free port relying very heavily on foreign 

investment. These unique restrictions allow the Government to approve 

higher levels of foreign investment without compromising local control. 

4.1.4 South Americas 

4.1.4.1 	 In Argentina, Operating licences are granted only to Argentine individuals or 

Argentina-owned companies. Special authorisations may be granted on the 

basis of bilateral treaties. 

4.1 .4.2 In Chile, the owner and director or acting director of a concession for radio 

stations must be Chilean with domicile and residency in Chile. If the holder of 

the concession is a corporation or a joint ownership, it is considered Chilean 

if 85 per cent of the equity capital or joint ownership rights are held by 

Chilean individuals or juridical persons (defined again as 85 per cent Chilean 

capital ownership). The president, directors, managers, administrators and 

legal representatives of the corporation owning a commercial television 

station must be Chileans. In addition, the director or acting director must 

have domicile and residency in Chile. 

4.1.4.3 	In Peru, only Peruvian nationals or corporations organised under Peruvian 

law and domiciled in Peru may be authorised or licensed to offer free-to-air 

radio communications. Foreign nationals may not own more than 40% of the 

total shares or equity in such a corporation and must be owners or 

shareholders in a radio or television broadcast enterprise in their country of 

origin. No foreign national may receive or hold an authorisation or a license 

directly or through a sole ownership. 

4.1.4.4 If 	 a foreign national is, directly or indirectly, a shareholder, partner, or 

associate in a corporation, that corporation may not hold a broadcasting 

authorization in a zone bordering that foreign national's country of origin, 

except in a case of public necessity authorized by the Council of Ministers. 

This restriction does not apply to corporations with foreign equity which have 

11 I P age 
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two or more current authorizations, as long as they are of the same 

frequency band. 

4.1.5 	 Tanzania 

4.1.5.1 	 The Broadcast sector in Tanzania is not as developed as the South African 

sector; however it is important to look at how the East African nation has 

approached the regulation of broadcast ownership and control. 

4.1.5.2 Foreign ownership is restricted to 49 percent to ensure that control remains 

in the hands of Tanzanians.xxiv Foreign restrictions are extended to 

professional employment; the IBP also states that, "[t]he management of 

media outlets shan be in the hands of nationals."xxv "Foreigners shall be 

employed only as technical experts in areas where such expertise is not 

available." xxvi 
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The table below further indicates how different countries restrict foreign ownership 

in broadcasting services: 

Foreign Ownership Restrictions in Broadcasting2 
.--------~ 

Country ru.o;;i~1I Ownership Limitations 
-----------~'-----------------------------~--~-------------I 

i Commercial television 15%; no two foreign owners' together 
Australia greater than 20%; no more than 20% directors foreign; 35%I· 

foreign in aggregate. ~ 
Ir-A-u-st-ri-a-----rI49% terrestrial, cable and DBS 
IBelgium mmmm-rfFiemish none; French n!a ___________..............__m 

Ir-C-a-na-d-a-------rI20% (33.3% for a holding corporation) 
r---·m..... ...mm 

• 

France 

IGreece 
Iltal _ 

Y 

..~mm----m~mrEach foreign owner has to satis-:f-:y~th-:e-co~n~d-:it-:io~n~s~f-:o~r~a~n~u~n~d~e~rt~ak-:i-:n-gi 

!.czech Republic 	 in the Czech Republic according to the Code of Commerce(no 
specifics given) 
r----------------~--------------I
For terrestrial television, according to Art. 40 of the law of 30 
September 1985 as amended, the same "foreign" other than 
European Union) natural or legal person may not hold more than 
20% of the capital or writing rights of an entity which holds an 
authorisation to distribute a radio or television service for a service 
that is delivered in French. For the other electronic networks, no 
limitation 

rlTerrestrial "free access" television 25% 
........ ----..~ None for EEA countries, ~ther countries limit based on reciprocity. 

A legal entity based in a foreign country cannot control a national 
terrestrial broadcaster, if that country does not apply a reciprocity 
conditional clause. 

.~ Terrestrial broadcaster, programme-supplying broadcaster on 
DBS. There is a foreign ownership restriction on terrestrial 
broadcasting which limits foreign persons and other( foreign 
government or its representative, foreign judicial person! 
organisation from holding more than 20% of the voting shares of 
licensees of terrestrial broadcasting radio station. 

Facility-supplying on DBS. Foreigners or foreign controlled 
enterprises are not granted licences for broadcasting stations. In; 
these cases, "foreign controlled" means that an enterprise is 
represented by foreigners, one-third or more of the directors are 
foreigners; or one-third or more of the total voting rights are owned: 
by foreigners. 

Cable television broadcaster, broadcaster on telecommunications 
Iservices, no regulation 

Japan 

2 OECD Communications Outlook 2007 Pg 204, By Organisation for Economic Co-operation and Development, 
Publishing OECD Publishing 
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,------------TI49% Ot the totalcapiiaifor MMOS, OBSand Cable, some possible I 
I Ilexceptions in case of cellular telephone services 

[New Zealand 

Companies having foreign shareholders may be awarded a 
r broadcasting licence if the stake held by foreign person in the 

[ share capital of the company does not exceed 49% and persons 
Poland 

of Polish nationality who permanently reside in Poland constitute a 
majority of the members of the Board of Management of the said 

I company 

1;'-,------1 Capital share of persons who are not from any members state of 
ISpain I the EU cannot exceed directly or indirectly 25% of the total amount 

. 
Art. 11 (3) LRTV and Art. 27(2)(3) of the ordinance of the federal 
council on radio and television(ORTV): the person requesting a. 
Swiss licence for the distribution of radio or television programme 
must be a legal person whose headquarters are in Switzerland 
and under Swiss control(that is, more than half of the equity or 
shares are in Swiss hands and these persons hold more than half 

Switzerland of voting rights at general assemblies or shareholders meetings) 
the person requesting can also be a natural person domiciled in 
Switzerland or a legal person under foreign control but whose 
headquarters are in Switzerland, to the extent that the foreign' 
state offers the same degree of reciprocity to Swiss citizens or 
legal person under Swiss control. -------'--......-----1 

[TUrkey "'-iIRadio and Television 25% 
r-·---·········----
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4.2 Local Studies of the Broadcasting Sector 

The authority has been collecting shareholder data 'from licensees over the past few 

years in terms of the Telecommunications Act. The data was synthesised internally 

and summarised. Table A depicts the current status of Historically Disadvantaged 

Groups, areas broadcast and language used in the broadcasting sector. 

TABLE A: INDIVIDUAL BROADCASTING SERVICES LICENSEES 

NAME OF LICENSEE AND 
CURRENT HOI SHAREHOLOING 

-30% LICENCE 
AREA 

Language 30%+ 
HOI 

50%+ 
HOI 

100 
% 
HOI 

1 Umoya Communications (Ply Ltd (Algoa FM) 28.90% Greater Port 
Elizabeth. East 
London and Border 
Environs 

English 

2 Primedia (Ply) LId (567 Cape Talk) Capetown English 46.61% 

3 Primedia (Ply) Ltd (Telk Radio 702) Gauteng English 46.61% 

4 KFM Radio (Ply) Ltd (KFM) Greater part of the 
Western and 
Southern Cape 

Afrikaans & English 49.10% 

5 Seyalemoya Communications (Ply) Ltd (OFM) Free State. Northern 
Cape and parts of 
the North West 

English (50%) & 
Afrikaans (50%) 

49.80% 

6 Primedia (Ply) Ltd (94.7 Highveld Stereo) Southern Gauteng English 46.61% 

7 Radio iGagasi 99.5 (Ply) Ltd (iGagasi 99.5) Durban Metropolitan English Y 

8 Radio Heart 104.9 (Ply) Ltd (Heart 104.9 FM) CapeTown English Y 

9 Jacaranda FM (Ply) Ltd (Jacaranda 94.2) Parts of Gauteng, 
Limpopo North West 
and Mpumalanga 

English (50%) & 
Afrikaans 

i 80% 

10 Kaya FM (Ply) Ltd (Kaya FM) Johannesburg English 75.10% 

11 I Yired FM (Ply) Ltd (YFM) Johannesburg English, IsiZulu 
&Sesotho " 

12 East Coast Radio (Ply) Ltd (East Coast Radio) KwaZulu-Natal English " 
13 Classic FM SA (Ply) Ltd (Classic FM) Johannesburg English 37.74% 

14 EIv (Ply) Ltd (e.lv) National coverage 
provided that any 
given time the 
minimum population 
coverage shall be 
n% 

English subject to 
specific language 
requirements set out 
in their licence 

" 

15 Electronic Media Network (Ply) Ltd (MNET) Republic or any part 
thereof 

The discretion with 
the Licensee 

33.33% 

16 Capricon FM (Ply) Ltd Limpopo Province English (90%) &10% 
shared between 
Sepedi, Tshi-Venda 
and XI-Tsonga 

90% 

17 M-Power (Ply) Ltd Mpumalanga 
Province 

English 52.5% 

18 

19 

Golden Dividend (Ply) Ltd (Radio Northwest) 

i Telkom Media (Ply) Ltd (ICE) 

North West Province 

Nati 

English (80%) & 
other languages 
(20%) 

with the Licensee 

67% 

20 Multichoice (Ply) Ltd (DSiV) National Coverage The discretion lies 
with the Licensee 

33.33% 

21 On Digital Media Ltd National Coverage The discretion lies 
with the Licensee 

68.87% 
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From the above we can conclude that policy interventions in the broadcasting sector 

have ensured that ownership by locals has improved dramatically in the past 10 

years. Further, obligations derived from licensee's applications and representations 

submitted in terms of the Invitation To Apply (ITA) ensured that licensees comply 

with ownership and control obligations. 

However, the Authority did not request licensees to breakdown the shareholding 

representation into gender, youth and ability. 

Nevertheless, it is clear from the table that English is predominant and that the 

majority of the broadcasters serve select cities. The reality projected above raises 

several questions. For the purposes of Section 13(4) of the ECA, the question that 

this consultation document will focus on is whether the broadcast sector in South 

Africa refiects the diversity of views and opinions to the extent desired by the public. 

5. 	 Questions 

Stakeholders are speci"fically asked to submit meaningful and detailed comments in 

relation to the following questions: 

(i) 	 Should the ownership and control restrictions in South Africa be guided by 

market share of licensees as a measure to ensure that those who have the 

largest market share contribute the most to meeting the goals of the legislation 

eg BBEEE Act? 

(a) 	 A further consideration is how effective is regulation of market share, 

can it be used as an instrument to diversify views and opinions or is 

best used to manage competition? 

(b) 	 Is regulation of market share perhaps not best applied in primary 

markets where broadcasters are competing for target audiences, and 

indirectly also competing for advertising- with attached revenue? If so, 

what form of regulation is applicable in secondary markets and rural 

areas, and is it ideal to adopt different interventions for different 

markets? 

Reproduced by Sabinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February 1998 



STAATSKOE RANT, 17 NOVEMBER 2009 	 NO.32719 19 

(ii) 	 On one level it can be argued that easing current restrictions on foreign 

ownership has the potential of injecting more investment into the sector and 

thereby encouraging diversity of views, especially where local investors are 

cash-strapped. On another level others contend that foreign investment, if not 

managed, could diminish local opportunities and enterprise and thereby limit 

diversity of views and opinions at the local level. 

(a) 	 Can exemptions be given to foreign investors who contribute to the 

socio-economy, and how significant should such contributions be? 

(b) 	 Can relaxation of foreign ownership be off-set by increased restriction 

on control, through amongst others, limited employment of foreign 

professionals, reservation of critical professional and senior positions 

for nationals, and thus promoting diversity of opinions and views? 

(iii) 	 What constitutes control of an individual licence? 

(iv) 	 Should that exemptions apply to compliance with BBEEE be incorporated in 

new regulations of ownership and control, if so in which instances? 

(v) 	 What factors should the regulator consider when promoting diversity of views 

and opinions through ownership and control regulation? 

(vi) 	 Chapter 9 focuses on restrictions on horizontal integration, in spite of 

convergence. Should the regulations not address vertical integration in the 

broadcasting and electronic communications sectors? 

(vii) 	 What measures should be used to ensure that ownership or control 

restrictions on new services, for example, mobile television services, 

IPTVNOD services and Direct Audio Broadcasting reflect diverse opinions 

and views of all, including the poor? 

(viii) 	 Does increase in ownership by historically disadvantaged groups lead to 

proportional increase in diverse opinions and views? If yes explain, if no 

explain. 
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(ix) 	 The ECA is silent on ownership and control of Class Broadcast Services. 

Should this be viewed as partial relaxation of control and ownership 

restrictions of small players, and should the focus on individual Broadcasters 

remain? 

(x) 	 What ownership and control restrictions, if any, should be placed on listed 

individual broadcast licences to ensure that in the process of listing diversity of 

opinions and views is widened? 

(xi) 	 How should we advance BBEEE in the broadcasting sector? 

(xii) 	 It has been indicated that the Authority could not assess the regional 

representation, gender balance and extent of inclusion of disabled people in 

the shareholding structure of the Broadcasting operators, should future 

regulations require licensees to present this data? If not, explain. 

(xiii) 	 What values or percentages should be allocated to gender, youth and 

regional representation to ensure that broadcasters diversify views and 

opinions? 

(xiv) 	 See questions (i), (iii) and (xiv) on BBEEE on pages 36- 38, are they relevant 

to the broadcasting sector? 

(xv) 	 Any other relevant issue you would like to suggest or comment upon? 

(xvi) 	 What is your view of the approach adopted by the Authority? 

Reproduced by Sabinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February 1998 



6 

STAATSKOERANT, 17 NOVEMBER 2009 	 NO.32719 21 

Bibliography 

1) Bagdikian, B. 2004. The New Media Monopoly. Boston: Beacon Press. 

2) Electronic Communications Act No 36 of 2005 (English text signed by the 

President.)(Assented to 11 April 2006.) Government Gazette Vol. 490, No. 

364. 18 April 2006. 

3) Independent Communications Authority of South Africa Act, 2000 

No. 13 of 2000 [As amended by: Broadcasting Amendment Act, No. 64 of 

2002] (English text signed by the President.)(Assented to 1 May 2000.) 

4) 	 McEwen, M. A report to the CRTC: Media Ownership; Rules Regulations and 

Practices in Selected Countries and their relevance to Canada, July 2007. 

Retrieved from http://www.crtc.gc.ca/eng/publications/reports/mcewen07.htm 

5) McChesney, R. 1997. Corporate Media and the Threat to Democracy. New 

York: Seven Stories Press. 

6) http://www.fcc.gov/cgb/consumerfacts/reviewrules.html 

7) http://fjallfoss.fcc.qov/edocs public/attachmatch/DOC-23504 7 A 1.pdf 

8) http://www.ibls.com/internet_law_newsyortaLview.aspx?id=1767&s=latestne 

ws 

Reproduced by Sabinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February 1998 

http://www.ibls.com/internet_law_newsyortaLview.aspx?id=1767&s=latestne
http://fjallfoss.fcc.qov/edocs
http://www.fcc.gov/cgb/consumerfacts/reviewrules.html
http://www.crtc.gc.ca/eng/publications/reports/mcewen07.htm


22 NO.32719 GOVERNMENT GAZETTE. 17 NOVEMBER 2009 

7. References 

i Section 192 of the Constitution of the Republic of South Africa. 


ii Section (3)(h) of the ICASA Act 13 of 2000 


iii Section (3) (m) of the ICASA Act 13 of 2000 


iv Section 13 (3) and (4) of the ECA 


v Section 2 of the ECA 


vi Retrieved from http://www.aph.gov.aullibraryIlNTGUIDElSP/media_regulations.htm 


vii Retrieved from http://www.ibls.com/interneUaw _news..J)ortaL view .aspx?id= 1767 &s=latestnews 


viii Retrieved from http://fjalifoss.fcc.gov/edocs..J)ublic/attachmatch/DOC-235047 A 1.pdf 


ix Ibid. 


x Retrieved from http://www.fcc.gov/cgb/consumerfacts/reviewrules.html 


xi Retrieved from http://fjallfoss.fcc.gov/edocs..J)ublic/attachmatch/DOC-23504 7 A 1 .pdf 


xii Ibid. 


xiii Ibid. 


xiv Retrieved from http://fjallfoss.fcc.gov/edocs..J)ublic/attachmatch/DOC-23504 7 A 1.pdf 

xv Ibid. 


xvi Act 588, Communications and Multimedia Act 1998 [REPRINT 2002], Incorporating latest 


amendment - Act A 1220/2004 


xvii Ibid. 


xviii Ibid. 


xix Ibid. 


xx Cassey L, Competition Regulation in Malaysia. Faculty of Economics & Administration, 


University of Malaya.3 March 2004 


xxi Ibid. 


xxii Ibid. 


xxiii Ibid. 


xxiv Ibid. 


xxv Ibid. 


xxvi Ibid. 


Reproduced by Sabinet Online in terms of Government Printer’s Copyright Authority No. 10505 dated 02 February 1998 

http://fjallfoss.fcc.gov/edocs
http://fjallfoss.fcc.gov/edocs
http://www.fcc.gov/cgb/consumerfacts/reviewrules.html
http://fjalifoss.fcc.gov/edocs
http://www.ibls.com/interneUaw
http://www.aph.gov.aullibraryIlNTGUIDElSP/media_regulations.htm


STAATSKOERANT, 17 NOVEMBER 2009 	 NO.32719 23 

SECTION B: 	 INDIVIDUAL ELECTRONIC COMMUNICATIONS SERVICES 
AND ELECTRONIC COMMUNICATIONS NETWORK 
SERVICES. 

1. PURPOSE 

The purpose of Part B of this consultation is to seek input from stakeholders on 

issues which should be considered for the formulation of ownership and control 

regulations pertaining to individual ECS and ECNS. 

The Independent Communications Authority of South Africa's ("the Authority") 

statutory mandate requires it to regulate electronic communications in the public 

interest. Accordingly, in order to achieve this mandate the Authority is empowered by 

section 4(3)(k) of the ICASA Act to make regulations on empowerment requirements 

in terms of the BBBEE Act, 2003 (Act 53 of 2003)". Further, section 13 of the ECA 

enables the Authority, to set a limit on or restrict the ownership or control of individual 

licensees within the electronic communications sector in order to advance ownership 

by historically disadvantaged persons and competition as indicated earlier. 

In prescribing the regulations on ownership and control the Authority would be 

guided by the following policy objectives, namely the need to: 

• 	 promote the ownership and control of electronic communications services by 

historically disadvantaged groups; 

• 	 promote competition within the ICT sector; 

• 	 promote the empowerment of historically disadvantaged groups, including 

black people, with particular attention to the needs of women, opportunities for 

the youth and challenges for people with disabilities; 

• 	 encourage investment in the electronic communications sector; and 

• 	 develop and promote the SMME's and cooperatives 

2. BACKGROUND 

2.1 	 Historically legislative provisions relating to electronic communications 

services (ECS) and electronic communications network services (ECNS) can 
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be located in the Telecommunications Act, 1996 (Act 102 Of 1996) or TA 

which sought to: 

2.1.1.1 	 the encourage ownership and control of telecommunications services by 

persons from historically disadvantaged groups; 

2.1.1.2 promote small, medium and micro-enterprises within the telecommunications 

industry; 

2.1.1.3 promote and advance women in the telecommunications industry 

2.1.2 	 The Minister of Communications published the First Ownership and Control 

Regulations in 2002. These First Ownership and Control Regulations were 

published in terms of sections 96 and 52 of the TA. Section 96 of the T A 

empowered the Authority to make regulations in relation to "any matter which 

in terms of [the TAl shall or may be prescribed by regulation", as well as with 

regard to technical matters and matters of procedure or form. All such 

regulations were required to be approved and published in the Government 

Gazette by the Minister. 

Section 52(1) of the TA provided that 

"The Authority may by regulation restrict or prohibit the ownership or control of 

or the holding of any financial or voting interest in 

(a) a telecommunication service of any category or kind; 

(b) two or more telecommunication services of the same category or kind; 

(c) a telecommunication service of one category or kind and another 

telecommunication service of a different category or kind". 

The First Ownership and Control Regulations provided, amongst other things, 

that the Authority's prior written approval was required for the transfer of any 

"ownership interest or control interest in a licensee" where the transfer 

resulted in (i) an effective change of the control interest or ownership interest 

in the licensee, (ii) an increase in the ownership interests or control interests 

held by foreign persons or (iii) a decrease in the ownership interests or control 

interests held by historically disadvantaged persons ("HDPs"). An "ownership 
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interest" was defined as "any direct or indirect ownership of equity 

shareholding of more than 1,5 per cent in a licensee", while a "control interest" 

was defined as referring to a situation where a person 

(a) 	 directly or indirectly beneficially owns more than twenty five percent 

of the issued share capital of the licensee; and/or 

(b) 	 is entitled to vote more than twenty five percent of votes that may 

be cast at a general meeting of the licensee or has the ability to 

control the voting of a majority of those votes, either directly or 

through a controlled entity of the licensee; and/or 

(c) 	 is able to appoint or veto the appointment of a majority of the 

directors of the licensee; and/or 

(d) 	 is a holding company and the licensee is a subsidiary of that 

company as contemplated in section 1 (3)(a) of the Companies Act 

[61 of 1973]; and/or 

(e) 	 in the case where the licensee is a trust, has the ability to vote more 

than twenty five percent of votes that may be cast at a general 

meeting of the trustees, to appoint the majority of the trustees, to 

appoint or change the majority of the beneficiaries of the trust; 

and/or 

(f) 	 in the case of a close corporation, owns more than twenty five 

percent of the member's interest, or controls directly or has the right 

to control more than twenty five percent of the members votes in 

the close corporation; and/or 

(g) 	 has the ability to materially influence the policy of the licensee in a 

manner comparable to a person who in the ordinary commercial 
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practice can exercise an element of control referred to in 

paragraphs (a) to (f)". 

The First Ownership and Control Regulations were repealed in 2003, when 

the Ownership and Control Regulations were promulgated. Subject to the 

discussion below, these Ownership and Control Regulations remain in effect 

in terms of the ECA. 

2.1.3 The Ownership and Control Regulations provide that 

"No person who holds an ownership interest or control interest in a licensee in 

any telecommunication service category in a concentrated market, or an 

affiliate of such person, shall hold an ownership interest or control interest in 

another licensee in the same telecommunication service category". 

Any transfer of shares which results in the breach of this provision is void. 

A "concentrated market" is defined in the Ownership and Control Regulations 

as any telecommunication service category in which ''there are fewer than five 

licensees" xxvi or which is determined by the Authority to be a concentrated 

market "after taking into consideration the intensity of competition among the 

operators in any particular market". 

In terms of regulations 4 and 5, the Authority's approval was required where the 

transfer results in a transfer control interest in the licensee or a decrease in the 

ownership interest held by HDP's within the first two years of being issued with 

the licence. However, licensees trading on the JSE Stock Exchange or 

internationally recognised securities exchange, iicensees who operated in a 

market which was not concentrated, and licensees whose ownership or control 

interest is held by the government were exempted from the latter obligation. 
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3. 	 LEGISLATIVE FRAMEWORK 

The legislative framework is guided by the ECA, ICASA and the BBEEE ACT. 

(i) 	 The ECA 

Section 2(h) of the EGA states that the primary object of the Act is to provide for the 

regulation of electronic communications in the Republic in the public interest and for 

that purpose to "promote the empowerment of historically disadvantaged persons, 

including black people, with particular attention to the needs of women, opportunities 

for youth and challenges for people with disabilities". In order to achieve this section 

13(3) of the EGA empowers the Authority to prescribe regulations that sets out to 

limit or restrict the ownership or control of individual licences. 

The Act also entrenches a 30% equity ownership by HDP's in prospective licensees. 

(ii) 	 The ICASA Act 

Section 4(3)(k) of the IGASA Act states that "the Authority may make regulations on 

empowerment requirements in terms of the Broad Based Black Economic 

Empowerment Act, 2003 (Act 53 of 2003)". 

(iii) 	 The Broad Based Black Economic Empowerment Act , 53 of 2000 

(BBBEE Act) 

The BBBEE Act aims to promote and facilitate broad based black economic 

empowerment. It seeks to: 

• 	 promote access to finance for black economic empowerment; 

• 	 achieve a substantial change in the racial composition of ownership 

and management structures; 

• 	 promote investment programmes that lead to broad-based and 

meaningful participation into the mainstream economy. 

Importantly, the Act defines broad-based black economic empowerment in 

terms of the economic empowerment all black people including women, 
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workers, youth, people with disabilities and people living in rural areas 

through diverse economic strategies that include but are not limited to: 

• 	 Increasing the number of black people that manage, own and control 

enterprises and productive assets; 

• 	 Facilitating ownership and management of enterprises and productive 

assets by communities, workers, co-operatives and other collective 

enterprises; 

• 	 Investment in enterprises that are owned by black people. 

Section 2 of the BBBEE seeks to ensure meaningful participation of black 

people into the mainstream economy of South Africa and an increase in the 

extent to which black women own and manage existing and new enterprises. 

Section 9 of the BBBEE Act empowers the Minister of Trade and Industry to 

issue codes of good practice on black economic empowerment. The purposes 

of the codes are, amongst other things, to provide further interpretation and 

definitions of broad based black economic empowerment of different 

categories of black empowerment entities and to provide guidelines for those 

seeking to formulate transformation charters for their respective sectors. 

The leT sector has developed its own draft empowerment charter (''the leT 

charter") in order to govern black economic empowerment. Although the 

charter is not legally binding it represents a commitment by the leT sector 

towards accelerating broad based black economic empowerment and serves 

as a guide that is instrumental in achieving black economic empowerment in 

different sectors of the leT. 
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(iv) Vans Regulations 

The regulation imposes a 30% equity ownership by HOP's. Licensees were required 

to at least achieve a 15% limitation in the first year and the remainder in the second 

year. 

4. 	 RESEARCH 

4.1 	 International Benchmarking On Electronic Communications Services and 

Electronic Communications Network Services. 

Whilst the ECA imposes foreign ownership restrictions on broadcasting services it is 

silent on foreign ownership restrictions on ECS and ECNS. 

The Authority conducted a study on the foreign ownership and control restrictions of 

the following countries: Australia, Brazil, Canada, China, India, Indonesia, Japan, 

Malaysia, Mexico, South Korea, Singapore, United States and Taiwan. TableC 

below provides a summary of the data collected. 

TABLE C 

1. AUstralia 35% limit on total foreign Prior approval is required for 
ownership foreign involvement in the 

establishment of new entrants 
5% limit on individual to, or investment in the 
foreign ownership telecommunications sector 

2. Brazil 49% According to federal Decree Law 
No. 2.617 of July 1998, public 
telecommunications services 
must be majority owned by 
Brazilian entities. 
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3. Canada 

4. China 

5. India 

6. Indonesia 

7. Japan 

8. South Korea 

9. Malaysia 

10. Mexico 

46% 


49% 

74% 

35% 

0% 

49% 

30% 

49% 

The 46% limit is in respect of 
foreigners' voting shares of a 
telecommunication common 
carrier, including both direct 
holdings and indirect holdings 
through a holding company. 

20% limit of voting shares in 
facilities based carrier with 80% 
of board required to be 
Canadian citizens. 

Up to 50% limit for value-added 
services 

The remaining 26% is owned by 
Indian citizens or companies. 

No restrictions on individuals 
and corporations investing in the 
incumbent PTO(s) in Japan. 

Foreigners cannot hold more 
than 49% of a share issued by a 
facilities-based operator in Korea 

This also apply to foreign 
governments, foreign/domestic 
corporations with over 15% of its 
stock held by a foreign 
government or foreigner 

However permits >50% on 
condition that it is reduced after 
3 years. 

The limitation applies except for 
cellular telephony services 
where permission is required 
from the Commission of Foreign 
investment for a greater level of 
foreign participation. 
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