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IN THE MIGH COURT OF SOUTH AFRIGA

(NORTH GAUTENG HIGH COURT.PRETORIA)

CASE NO: 26557/09
DATE: 2009-05-17
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N—re SIGNATURE
in the matter between o
CONGRESS OF SOUTH AFRICAN TRADE UNIONS Plaintiff
and '
TELKOM S.A. LTD AND OTHERS : Defendant

JUDGMENT’ | , |
By bampne judquurt  howded dgwm we Pra w«-!wf' il 'JMMI \1%.'-‘}&61_

MURPHY, J

URPHY,_J: This, as | have said during the course of today, is a matter
of -consid erable national importance. '

As | indicated when | adjourned the proceedings earlier today, | am

hot in a posiﬁon‘to hand down a fully reaéoned judgment. The papers,

which | received only this moming, extend to some 800 pages or more and
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| have in ddition had the benefit of the submissians bf no less than seven
gefiior dounsésl,

] Have nonetheless beer ablé to reach a decision.

As | have also said, the public interest in this matter may require
me to give a fully’ reasoned judgment in the full course of time.
Accordingly, in view of the difficulties, | propose only to set out brief
reasons now, to make an order and to reserve the right to hand down fuller
reasons at a later stage, should that be required.

The application brought by COSATU and ICASA is for an urgent
interim interdiét seeking to restrain the second, fourth, fifth, sixth and
seventh respondents, to whom 1 shalt refer as “the commercial

raspondents”, from taking any further steps in the implementation of the

Vodacom share transaction. These respondents are the commercial

entitles involved, namely Telkom, {odafone and Vodacom.  The third
respondent Is the Minister of Communications. - They all oppose the
application. '

The seventh réspondent,‘ Vodacom (Pty) Limited, is the h_oldér of a
teleacomrunications licence. The shares in it are held by Telkom, the
second respondent, and Vodafone PLC, the fourth respondent, as to 50%
each.

Through the Vodacom share transaction it Is intended that Telkom
will sell 15% of the Issued share caplta! of Vodacom Group {Ply) Limited,
the sixth rQSpondent, to the fourth respondent, that is, Vodafone Group

PLC. Vodacom will then be listed on the Johannesburg Stock Exchange
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and the refngining 35% of the shares held by Telkom. in Vodacom will bg

transferred by way of a dividend in specie to the Telkom shareholders,

On 5 May 2009 the COSATU filed an application to teview &
decision taken on 16 April 2009 by ICASA, who Is the first respondent in
that application. In terms of that decisior; ICASA accepted a notiﬁt.:ation it
had received from Vodacom and elected not to require Vodacom fo seek
ICASA's approval in respect of the transaction. The respondernits are ad
idem in their vieﬂ that no approval was required for the transaction and
accordingly proceeded with the transaction on that basis. The listing is sel
to go ahead on thé Johannesburg Stock Exchange tomorrow mornihg.

COSATU maintains that after the transaction Vodafone PLC,
through its subsidiaries, will hold B5% of the voting shares In the Vodacom
Group which will then hold 93,7% of the shares In the licensee. COSATU
conténds that .this fs a contravention of 'paragraph 19 of the relevant
Jicence conditions which were prtaser\@d in terms of Decision 15 in @ so-
called section 83 notice issued by ICASA on 16 January 2008. Paragraph
19.1 of the licence requires the prior written approval of ICASA for any
transfer ofﬁsha_res which will result in the direct of indirect ownership of
25% of the issued voting share capital of the licensee changing hands.

On & February 2009, Yodacom wrote to ICASA notifying it that it -
had concluded certain agreements, effectively those making up what |,
have referred to as the Vodacom share transaction. It informed Vodacom
of the contents of the transaction and stated that it was merely notifying it
of the transaction.

ICASA replied to the letter on the 15% of April. In its letter it referred
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to several cotresppndances and engagernents between the parties and
stated that it was of the view, in the light of the docuimentation place hefore
it, that Vodacom did not nieed the appreval of the authority to effect the
transaction. It also lnformed Vodacom that it would inform the public of the
nature of the transactlon and the reasons for not proceeding with an
approval process.

This letter, as | have said was wrltten after various engagerments
which took place between the commercial respondents and ICASA after
ICASA had taken legal advice. In keeping with the undettaking expressed
in the fetter, ICASA then went ahead and issued a public media statement
on 16 April 2009 announcing that it agreed with Vodacom that no approval
was required in respect of the transaction. This announcement prompted
the main appllcation which was filed by COSATU three weeks later on 5
May 2009.

After considering COSATU'’s application, ICASA then changed its
mind on .14 May and on Friday last, 15 May, it issued a notice describéd as
*an urgent public notice to all stakeholders™ in which it declared that it was
no longer of the .opiniori that approval was not required. Making referencé
to the court proceedings, that Is the matn application, it state_d that it
believed that a transaction of this nature should take place in an
environment conducive to regulatory certainty and that it now prefetred to
proceed in the interests of transparency with an approval process that
would include public participation in the form of public hearings which

would take place some time in June this year.
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A5 a consequence of this public annouhciern'eﬁt, COSATU prought
the present urgent application. lt did so on the basis that its hope of
participation had now concretised into a fight, in that it was now clear that
ICASA believed that there should be 3 public participation process and on
behalf of its members and stakeholders COSATU had the right fo make 8
contribution in that process. Consequently, it considered that urgent relief
was required preventing and restraining the respondents from proceeding
with the Iis:ting process on the Johanhesburg Stock Exchange tomorrow
morning.

There is some difference of opinion on the papers about the extent
to which the transaction has proceeded. The respondents allege, and their
versibn rﬁust be accepted in accordance with the principles governing
disputes of fact in motion proceedings, that the shares have already been
transferred and paid for, that the in species dividénds have already been
declared in favour of the Telkom sharehoiders, vesting in them vested
rights, and" the Johannesburg Stock Exchange listing, és i have already
said, is scheduleéd for tomorrow morning.

While ICASA is the first re_spondent in the main application, it has
joined COSATU as the sécond applicant in thé urgent application.  Its
position is that the question of whether or not approval is required falls td

be decided by a court of law and that there are conflicting opinions on the

‘ question. It does not, however, unequivocally state that approval is’

required. 1t is of the view that if a court considers approval necessary, the

process would benefit from a process of public participation.
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The respondents in mei yrgent application stick to their guns th-at
no approval is retjuired.

Thz;. respondents have addréssed to e the preliminary argument
that the matter is not urgent, beéause of self created urgency on the part of
COSATU who should have éol:ght urgent relief shortly after the media
announcement on 16 April or in the form of ancillary rellef when it filed its
main application on 5 May 2008. | tend lo agree, but that does not exclude
the second e;pplicant, ICASA, for whom the matter became urgent only
once it changed its mind on 14 May 2009. That is on Thursday last. The
predictable answer to that finding is that ICASA was functus officio and
should be non suited on that ground.

There is aiso a challenge to the locus standi of COSATU.

| am prepared to assume for bre;sent purposes, and if need be !
shall canvass the matters more fully at a later stage, that both applicants
do indeed have flocus stanoi and the matter is in fact urgent in that — or at
least | am prepared to assume this for fhe purposes of argument - ICASA
was not functus officio; and it is therefore in the interests of justice to
consider whether the Eequire_ments of an interdict have been met.

Mr Tuchten and Mr Freund, who appeared for COSATU, argued
strenuously on two bases that a clear right exists in the form of the

requirement for approval in the licence conditions and the regulations, and

COSATU's right to seek to Influence that approval in the contemplated

public hearings.
Mr Beckerling, on behalf of Vodacom, disputed whether non-

compliance with the regulatory requirements necessarily resutted in void
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:'t'ransfers, and aiso whether the right to patticipate in possible future pubfic

hearings, for the purpdse of ¢onsidaring and determining the grant of
approval, was sulficiently clear to sustain or justify the grant of a final
interdict. Added to that, of course, is the contested view about whether or
not approval is required in the ﬂ:rst place, as well as the submfssions made
by Mr Geiiiers. on behalf of the Minister, that the relevant licence .
conditions may in fact not have been renewed when they were re-ehacted
resultirig in the appréval requirement of paragraph 19 not being reinstated
in the final version of the iicence. |

1 agree that it is at least debatable whether or not a transfer
contrary to the provisions of a licence condition, albeit tainted perhaps by
illegality, will necessarily have the consequence of voidness. [t is also
QOubtful whethér approval under the regulations is required, because the
transfer to.Vodafone might not in fact have resuited in thé transfer of a
control interest in the licensee from Telkom to Vodafbné. ‘

In the result, therefore, l.am not persuaded that the applicants
have established a clear right entitling them to a final interdict.

I do though accept that the licence conditions and the ownership
and control regulations may pe such that the applicants at least have a
primé facie right, albeit open to some doubt: Regulation 8 of GNR 105 of
16 January 2003 provides for voidness in certain circumstances which may
or may not be applicable. That being so the inquiry before me then
resolves into a consideration of the prospects of success and the balance

of convenience.
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Thé'prospec;ts of success of the applicants In the rmain application .

in view of what 1 have Just said are by no means overwhelming. | heed
therefore to weigh the prejudice facing the applicants if the interdict is
refused against the prejudice faf;ing the respondents if it fs granted.

The reépondents have proceedeél on the premise that Government
fu!!y supports the transaction and that reguiatory approval was not
required. They nevertheless have been fully transparent in their dealings,
have engaged apbropriately with the regulator, and were led to believe that
no approval was required.

More importantly, the following considerations should be kept in
mind.

The respondents have incurred expenditure of more than R10
miilion in establishing the infrastructure for the listing and anticipa;te that
they will fose more than R6 million per day for gach day the listing is
delayed. ' | ‘ .

The listing is one of the last pﬁ'ases in a series of commercial
transactiong which has already run its course and which the respondents
maintain cannot now be unscrambled without severely iniufing the financial
standing and reputations of the respbndents and the Govemment. They
have proceeded in good faith on the basis of a clear representation by
ICASA, the regulator, that they could do as they are doing.

Neither applicant has offered, nor for that m;':\tter is able to offer,
any indemnity against damages that the respondents may suffer if the

allsgation of illegality is found ta be wrang or inconsequential.
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Telkom's sharéholders, as | have mentioned, have already
acquired vested rights to the dividends in species. |
The anticipation of the listing has &iso resuited in & Significant
upsurge in the trading of Telkom shares on the Johannesburg Stock
Exchange In recent days to nine times the average trade. An interdict wﬂl
therefore have adverse implications for share values and presumably there
is the risk of contagion running through to other areas in thé market.
Since the price of the shares, more than R20 billion, was financed
by the import of foreign currency, the impasition of any restraint at this late
stage most probably will have an unwelcome irﬁpact on the exchange rate
as well. ‘ | |
Moyeover, Governmgnt is legitimately concerned, as are the other
respondents, about the impact of an order on the regulatory environment
and the country’s reputation as an Investment destination. .
The Inconvenience facing COSATU is that it may be denied the
rlght to participate in a pre-approval hearing and the opportunity fo
influence the outcome of any change of ownership. It also warns of the
possible commarcial dislocation should it be found at a later stage that the
transactions and the transfers are in fact urilawful. ' |
. These are indeed real concerns. But éfter anxious deliberation |
am persuéded that regulatory »mechanlSms are in place that can be
effectively deployed in the future to ensure commercial coherence and the
resofution of any regulatory illegality in a manner less prejudicial than

interdicting the listing at this Jate stage.
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Given the nature of the judicial discretion | arm bo_dnd to exercise,
equitable and social factors such as these can appropriately be taken -iﬁta
account as legitimate consideratipns in determining the bajance of
cohvenience.

in the result ther;, ( find that the balance' of convenlence favours
the respondents, and for that reason i am not prepared to issue the
interdict.

Accordingly the application is dismissed with costs; such costs to
in¢lude 1hé costé of two counsel, and where abplicab!e the costs of two

senior counset.

e mmr==

e

Xgd L3ryd3asyg dH 82:S1 BODZ KRew L2




